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What has 
changed - WR 
and WH&S Laws 

New sex discrimination/sexual harassment 
laws.

New sex discrimination laws:

• Expansion of application of the Sex Discrimination Act 

• Prohibition on Sex Based harassment 

• Victimisation 

• AHRC Complaints 

• Stop sexual harassment order 

• Unfair dismissal 

• Miscarriage Leave 

New WHS sexual harassment Guide and model Code of 
Practice on psychosocial hazards



WR: Expansion of 
application of the Sex 
Discrimination Act 

The protection from sexual harassment under the 
Sex Discrimination Act has been expanded to 
include those not previously covered such as:
• interns, 
• volunteers, and 
• self-employed workers. 

This is designed to align with the model Work 
Health and Safety law. 



Sex-based harassment is now prohibited 
under the Sex Discrimination Act. 

Sex-based harassment is unwelcome conduct 
of a seriously demeaning nature by reason 
of the person’s sex, in circumstances which a 
reasonable person would have anticipated 
the possibility that the person harassed 
would be offended, humiliated or 
intimated. 

This is relevant to both employees, as well as 
employers who can be held liable (vicariously) 
for the conduct of their workers. 

Ancillary liability provisions also apply, 
meaning for example, a supervisor may be 
held liable as an ‘accessory’ to the sex-based 
harassment if they aided and permitted its 
continuation. 

Prohibition on Sex Based harassment 



Victimisation 

• Victimising conduct (such as threatening or 
subjecting a person to detriment for taking 
action such as lodging a complaint) can now 
form the basis of a civil action for unlawful 
discrimination (in addition to a criminal 
complaint) under the Sex Discrimination Act. 



Stop sexual harassment order  

- Stop Sexual Harassment Order: The existing 
anti-bullying jurisdiction in the Fair Work Act 
has been extended to also cover sexual 
harassment, meaning the Fair Work 
Commission can make an order to stop sexual 
harassment in the workplace (preventative 
rather than monetary). 



Unfair dismissal 

The Fair Work Act has been amended to clarify 
that sexual harassment can be conduct 
amounting to a valid reason for dismissal in 
determining whether a dismissal was harsh, 
unjust or unreasonable. 

The definition of ‘serious misconduct’ in the Fair 
Work Regulations has also been amended to 
include sexual harassment. 



• Miscarriage leave: Women who 
experience a miscarriage, and 
their current partners, now have 
access to up to two days of 
compassionate leave.

Miscarriage Leave 



Sexual Harassment and your 
WH&S obligations 

• Employers have a (positive) duty under WHS laws to eliminate,

or if that’s not reasonably practicable, to minimise the risk of

sexual harassment in their workplace so far as is reasonably

practicable.

• Sexual Harassment is a known psychosocial hazard

• Under WHS laws you must also, SFARP:

• provide and maintain a safe work environment

• provide adequate and accessible facilities

• Provide the necessary information, instruction, training or 

supervision, and

• consult with HSRs and workers about health and safety 

issues. 

• Safe Work Australia recently published new guidance material:

Preventing workplace sexual harassment and a new model Code

of Practice on managing psychosocial hazards is expected in the

new year along with broad model Regulations.



• If you are considering introducing mandatory 
vaccinations in your workplace, under work 
health and safety law employers must 
consult with employees (workers) and any 
safety and health representatives (if the 
workplace has one).

• Do any additional consultation obligation 
under a Modern Award, Enterprise 

Agreement or employment contract?

• Risk management approach 
• Identify how, where and when sexual harassment might occur 

(e.g interaction with customers)
• Assess the likelihood of harm and affect on workers (e.g. serious 

psychological injury or physical assalt)
• Eliminate or minimise SFARP: 

• Environment (e.g. secure changerooms)
• Safe systems (e.g. policies, regular supervision and 

communication)
• Information, Training (e.g. communication on the policy, 

induction training covering sexual harassment)
• Consultation with workers and representatives – ensuring processes 

are adequate
• Reporting processes and responses: internal complaints 

procedure/hazard reporting, investigation process. 

WHS: Meeting your obligations 
under WH&S Law 



Ensuring you meet both WR & WHS 
obligations 

WR WHS

Take steps to create a healthy and safe work 
environment 

Risk management approach 
• Identify 
• Assess
• Control - Eliminate or minimise SFARP

Review and update policies and procedures 
Review and implement Safe systems (e.g. policies, 
regular supervision and communication)

Implement or review training programs and consider 
refreshed training 

Information, Training (e.g. communication on the 
policy, induction training covering sexual 
harassment)

Ensure awareness of the changes in your workplace 
Consultation with workers and representatives

Implement or review internal complaints procedure 
Reporting processes and responses: internal 
complaints procedure/hazard reporting, 
investigation process. 

Update leave policies to include miscarriage leave



Questions?



Thank You


