
 

 

 

LOCK DOWNS – What does it mean for your workforce? 

 
Currently both Melbourne/ Victoria and Greater Sydney are experiencing significant lock downs which has 
curtailed the use of public transport. This applies to reduced services offered by route and school services and 
almost no long distance, coach, and charter work. 
 
The failure of the vaccination roll-out and the influx of more contagious strains of Covid-19 seems to ensure 
that the immediate prospects of a return to normal life for public transport in the major cities may be a long 
way off. 
 
So far, various State Governments, at the urging of State Bus and Coach Associations and the Transport Workers 
Union have continued to provide funding for operators to pay their drivers irrespective of whether they are 
working or not. 
 
It is important for members to understand other options should the lock downs continue for longer periods or 
at more regular intervals. 
 
Justice Iain Ross AM has convened meetings with employer and employee stakeholders to ascertain whether 
variations are needed to the modern awards, including the Passenger Vehicle Transportation Award 2020, along 
similar lines to those introduced in 2020, to enable employers to reduce an employees’ hours of work, require 
employees to take part annual leave and to be offer to employees, other work to keep them employed. 
 
 There may be circumstances, however, where none of the measures apply of those measures are withdrawn. 
 
Members need to understand how the ‘stand-down’ provisions of the Fair Work Act 2009 may apply to these 
circumstances.  
 
Nigel Ward from Australian Business Lawyers has provided a comprehensive advice on the ability of an employer 
to stand down an employee during such prolonged periods. I have replicated parts of this advice in the e-Alert. 
 
When can I stand down an employee?  
 
The Fair Work Act 2009 extends limited rights to an employer to stand an employee down without pay.  This is 
found in section 524 of the Act.  
Relevantly, section 524(1)(c) states: 
 
Employer may stand down employees in certain circumstances 
(1) An employer may, under this subsection, stand down an employee during a period in which 
the employee cannot usefully be employed because of one of the following circumstances: ... 
(c) a stoppage of work for any cause for which the employer cannot reasonably be held responsible. 
 
  



 

 

 
In order to stand employees down under section 524(1)(c), you need to establish three things: 

(i) the employee must not be able to be usefully employed 
(ii) there must be a stoppage of work and 
(iii) the stoppage must have been caused by reasons that the employer cannot reasonably be held 

responsible for. 
 
Usefully employed: Some exploration is required to ensure that there is no work that an employee can do that 
is within their skill and competence. Useful work does not have to be the work the employee usually performs 
but must be within their competence to perform and must be genuinely productive work. That is, the work 
must provide a 'net benefit' to the employer. 
 
Stoppage of work: To constitute a stoppage of work, a business cannot merely slow down its operations or 
reduce certain staffing levels.  Instead, there needs to be either 

(a) a total cessation of all work or 
(b) a cessation of work in an identifiable and defined function/s or part of the business. 

 
The stoppage must have been caused by reasons that the employer cannot reasonably be held responsible 
for: However, to attract the benefit of section 524(1) (c) the employer, in effect, must have little or no 
alternative in the circumstances to cease work. 
 
Note: In the case of public transport, where the transport authority has significantly reduced or even removed 
services because of lock down it is safe to assume that this is a trigger beyond the control of the employer. 
 
 


