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Welcome to the August 2020 Edition of Everybody Out 

PUBLIC TRANSPORT INDUSTRIAL RELATIONS NEWS 

The information contained within this Edition is developed within the Bus and Coach 
Industry. It is not intended that the information should be relied upon without the reader 
first seeking their own expert advice.  

 

Wayne Patch, Chairperson 

 In this issue:  

MEMBERS NEWS 

• BIC/ APTIA Advocacy 

Attending the IR Roundtable meetings 

 

The Morrison Government's closely guarded IR working group process, which has included an address 
by FWC President Iain Ross is nearing the point where it will become clear whether consensus can be 
reached between employers and unions on changes to workplace laws. 

The discussions have been notable for the paucity of leaks by usually voluble stakeholders, after 
participants signed confidentiality agreements at the start of the process in late June. 
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It is understood that the working groups will not produce final reports, while the results of the 
discussions will not be binding on participants. 

The five working groups – covering casuals and fixed term employees; award simplification; enterprise 
agreement-making and compliance; and extended terms for Greenfields agreements will this week 
complete their fourth round of meetings. 

A fifth round of meetings is also scheduled, with the Government looking to complete the process 
next month. 

In June, IR Minister Christian Porter said the aim was to reach a consensus on policy proposals the 
Government could implement via legislation, regulation, or October's budgetary process. 

This makes for a busy end to the working groups and the Government's consideration of their work 
ahead of the delayed Federal Budget on October 6. 

Apparently, the ACTU has so far stuck to its position that no worker should be worse off under any 
changes, which is line with secretary Sally McManus's position at the outset. 

This stance has sparked doubts among employers as to whether they can achieve accord on replacing 
the current Better Off Overall Test with a simpler no-disadvantage test that weighs the impact of an 
agreement across all employees rather than individuals. 

In early August, Fair Work Commission President, Justice Iain Ross, is understood to have given a 
presentation to the working group on enterprise agreement-making. 

The content of the President's presentation to the working group has not been revealed, but he issued 
a public statement on August 7 that updated the latest data on changes to the FWC's workload caused 
by COVID-19. 

His public statement confirmed a leap in unfair dismissal applications, stand-down disputes and 
agreement variations in pursuit of a wage freeze or deferral. 

The statement revealed a 30% fall in the number of enterprise agreements lodged for approval from 
March 16 to July 31, along with a "significant improvement" in the time taken to approve them. 

Note: APTIA appeared on 6 August 2020 before the Roundtable discussion group considering casual 
and fixed term employment. 
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ACCI Video Conference – John Dutton OA 

 

. "My observation is that in the five working groups, they are narrowing the issues and moving 
towards outcomes which are consequential and will make a difference to future job growth in 
Australia. 

"So, I'm considerably more optimistic than the type of impression that that statement would give." 

The working groups cover casuals and fixed-term employees; award simplification; agreement-
making; compliance and enforcement; and extended terms for Greenfields agreements 

APTIA attended a Conference call with ACCI who had invited John Dutton AO and asked: 
" My question relates to public transport. 
Across the world in our major cities, all affected by Covid 19, we are seeing most jurisdictions 
maintaining a vital public transport system, notwithstanding issues of safe distancing. 
Do you think that we might finally see a recognition that public transport is an essential 
service, as it is with healthcare, water and electricity?" 
 
Note: Following that meeting with John Dutton, Secretary General of the International Chamber of 
Commerce, Michael Apps, Executive Director of BIC has accepted an invitation to join the ICC 
Australia National Policy Committee which will enable BIC to influence the policy positions of ICC 
Australia, discuss and provide input to submissions to the Australian Government and other parties 
on trade and international affairs, and provides a fostered connection with ICC. 
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• Attorney General, Hon Christina Porter MP 

 

In answer to a question from one of his  Government colleagues during Question Time in the House 
of Representatives  on Monday 31 August  about how the Government’s Job Keeper scheme was 
assisting Australian businesses to continue to operate the Attorney General Christian Porter referred 
to the many examples he had received and referenced Paul Crowther from Crowthers Coaches when 
he said:  

“One of them in this example was an Australian owned tourist Coach business, which had been 
operating pre-covid, since 1926. They said: ‘The flexibility arrangements allowed our company to 
reduce hours of work to in part meet the drop in company revenue. Without these flexibilities we would 
have reduced staff numbers and or possibly shutdown all together, without the flexibilities.” 

 
The Attorney General has also confidently claimed that the Morrison Government's IR working groups 
will generate "consequential" result. The Minister responded yesterday to a question from journalists 
in Canberra about the search for common ground among employers and unions on possible IR 
changes, with the working groups scheduled to wind up by the end of the month.  

Addressing a joint media conference with Treasurer Josh Frydenberg, which mostly dealt with the 
passage of the Job Keeper legislation, journalists asked Porter if the working groups are more likely to 
come up with a set of options that unions will not necessarily accept. 

Porter said this amounted to a "very austere summary of what's been going on". 

"I've sat in on countless hours of these meetings. 

"There's an enormous amount of good faith and goodwill and intelligence and cooperation in the 
rooms. 

 

https://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/transcripts/doorstop-interview-parliament-house-canberra-25
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INDUSTRY NEWS – What you need to know 

• Covid 19 – Extending Job Keeper 

The Morrison Government has won approval for the extension of the Job Keeper wage subsidy for six 
months with the passage of the Coronavirus Economic Response Package (Payments and Benefits) 
Act 2020. 
 
Under the Act an employer that is no longer eligible for the scheme can still have access to the work 
flexibilities if they can show a fall of revenue fall of 10%.  
 
All recipients of Job Keeper are eligible until late March 2021. 
 
In the Senate both the Greens and the Opposition were unsuccessful in seeking amendments. 
Details include: 

• From September 27, the Job Keeper scheme will continue for another six months.  
• The current Job Keeper rate of $1500 a fortnight will drop to $1200 a fortnight from late 

September and to $1000 a fortnight from early January, with a lower payment introduced for 
employees who worked less than 20 hours a week before the pandemic.  

• The flexibility arrangements for those on Job Keeper or with a 10% reduction in revenue will 
include the ability to reduce hours of work, to require annual leave to be taken at half rates 
of pay and for other work to be performed by employees to ensure continuity of work.  

• Note also that the President of the Fair Work Commission, Justice Iain Ross AM has made 
application to extend similar flexibility arrangements into several Awards until the end of 
March 2022. The PVTA is not involved in these changes by Justice Ross.   

As foreshadowed by the government, the Coronavirus Economic Response Package (Job keeper 
Payments) Amendment Act 2020 extends the operation of the scheme from late September to late 
March 2021. 

• Award Flexibility 

Late yesterday the President of the Fair Work Commission (FWC) issued a statement which not only 
provides an updated-on Coronavirus, Job keeper and other COVID-19 related Commission work but 
included a draft Model Award Flexibility Schedule for potential inclusion in appropriate modern 
awards. 
  
The FWC suggests that it has proposed the Schedule in order to further facilitate workplace flexibility 
to enable employers and employees to continue to be able to respond to the challenges of COVID-19 
quickly, as well as meeting the changing expectations of employees. 
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The draft schedule includes proposed flexibilities that would enable, for example: 
  

• Compressed working week: Full time or part time employees to request to compress their 
working week so that their usual weekly ordinary hours are worked over a reduced number 
of their usual workdays. 

• Annual leave: Employees to take twice as much annual leave at half pay, or to purchase 
additional leave with agreement. 

• Span of hours: A change in the span of hours in a workplace or section of a workplace with 
the agreement of 75% of employees. 

• Reduced working hours: An agreement to share a reduction in working hours in a workplace 
or section of a workplace with the agreement of 75% of employees, in circumstances where 
an employer cannot usefully employ all of the full time and part time employees. 

• Employer directions: Employers to direct an employee to perform all duties within their skill 
and competency, or to work at a different workplace (including an employee’s home), or to 
stagger starting and finishing times of work. 

• Dispute resolution: The draft schedule includes a provision that allows for disputes about the 
operation of the schedule to be dealt with by the FWC. 

  
It is intended that the model Schedule be used as a starting point for discussions between industrial 
parties with an interest in particular modern awards. This includes consideration of the suitability or 
otherwise of the clauses, whether clauses require tailoring to meet the needs of a particular industry 
or occupation, or whether additional proposals for flexibility may be necessary. 
  
N.B The Passenger Vehicle Transportation Award is not involved in the proposed changes by Justice 
Iain Ross AO.  
 
Our industry's position, at the moment, not being an industry, at least, with the Passenger Vehicle 
Transportation Award, which Justice Ross has volunteered as being a candidate for the flexibility 
clause, is as follows: 

1. Is this an attempt by Justice Ross to bring about industrial reform as a consequence of the 
pandemic which will have longer lasting ramifications and inclusions in all Awards beyond a 
2021 date? 

2. This issue should be clarified as it might be productive for ACCI to consider other flexibility 
reforms such as the removal of the current unworkable IFAs provisions with a replacement 
provision that allows for non-financial benefits and that actually works. 

3. How does Justice Ross wish to progress his proposed variations? Is it by way of a formal 
application with submissions, hearings, decisions, etc?  

4. In this way, Justice Ross does not have the problems confronting the A-G roundtable 
discussions. Justice Ross does not need consensus he only needs a hearing with written and 
oral submissions and then to decide. 
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We need to be very careful that a provision, included only in a small number of Awards, for a defined 
term, but with unlimited power to the FWC to extend, doesn't leave the door open to its extension to 
all Awards indefinitely and in its current form. 

• Casual Employment and Rossato 

BIC’s Industrial Working Group has met and developed a strategy to deal with the impacts of Rossato’s 
case and the immediate impacts of the prospects of a definition of casual employment. 

That strategy incorporates the following: 

1. Regularly review casual engagements within the workforce to identify patterns that may 
suggest permanent employment. Obtain advice about converting those employees to 
permanent employment arrangements and, if necessary, consider changing the make-up of 
the work force to become less reliant upon casuals.  

(Action: Continue to understand the legal obligations for casual employment following the 
High Court decision and any proposed amendments to the Fair Work Act) 

2. Review employment contracts and payslips to ensure casual loading amounts are separately 
identifiable and that contracts have effective off-set clauses and if employment changes to 
include unpaid leave provisions.  

(Action: Redraft the contract of employment to include recommended protections) 

3. Educate managers, HR, and payroll to ensure there is an understanding of how and when a 
casual employee may merge into a permanent employee so that the nature of the relationship 
can be managed.  

(Action: Consider a national program to educate members about the change in the nature 
of employment, 2021) 

4. Ensure casual arrangements reflect (at least) the types of distinguishing characteristics that 
were present in the Birner decision, such as variable rosters, no requirements to apply for 
leave and an ability to reject shifts.  

(Action: Refer items 2 & 3) 

5. Keep an eye out for potential legislation and the impacts upon the workplace from such 
legislation, such as a definition of a casual employee.  

(Action: Contribute to the legislative process through Roundtable discussions and 
Parliamentary delegations) 
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6. In the event that school bus casuals cannot be accommodated as casual employees, consider 
variations to the Passenger Vehicle Transport Award 2020 to allow for a flexible part time 
employee along with annualization of wages.  

(Action: Approach the TWU to ascertain an appetite to negotiate changes to the PVTA)  

 

• Fair Work Amendment (COVID-19) Bill 2020 

The Bill provides 14 days paid COVID-19 leave to all workers, including part-time, casual and gig 
economy workers. Paid COVID-19 leave will be available for the following reasons: 

• The employee has been diagnosed with COVID-19. 

• The employee is unable to attend work because the employee’s workplace has been 
shut down because of COVID-19. 

• The employee is subject to self-isolation or quarantine measures in accordance with 
a Commonwealth, State or Territory government policy relating to COVID-19. 

• The employee is caring for another person who: 
o Has been diagnosed with COVID-19; or 
o Is subject to self-isolation or quarantine measures in accordance with 

Commonwealth, State or Territory government policy relating to COVID-19.  
Paid COVID-19 leave will be added to the National Employment Standards which sets out minimum 
standards that cannot be displaced.  

The Bill also provides for the Fair Work Commission (FWC) to make COVID-19 leave orders which 
would extend provisions relating to COVID-19 leave in the Fair Work Act 2009 to all workers such as 
gig economy workers who may not be employees, like food delivery drivers. Workers, unions, and 
corporations can apply for the FWC to make a COVID-19 leave order and the FWC must decide within 
2 days of the application being made. The FWC must make the order unless there are compelling 
reasons not to do so and consider the principle that all workers should be entitled to COVID-19 leave 
that is no less favourable than that of employees performing the same work.  

• Fair Work Amendment (Improving Unpaid Parental Leave for Parents of Stillborn 

Babies and Other Measures) Bill 2020  

The Morrison Government has  introduced legislation to permit all parents to take up to 30 days of 
flexible unpaid parental leave until their child turns two and ensure 12 months of unpaid parental 
leave is available for families dealing with stillbirths, infant deaths and premature births. 

IR Minister Christian Porter told Parliament the Fair Work Amendment (Improving Unpaid Parental 
Leave for Parents of Stillborn Babies and Other Measures) Bill 2020 "could mean, for example, a new 
parent spending a block of unpaid parental leave with their newborn after birth and then taking 30 
days flexibly after they return to work". 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fbills%2Fr6543_first-reps%2F0000%22
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fbills%2Fr6543_first-reps%2F0000%22
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fbills%2Fr6543_first-reps%2F0000%22
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fbills%2Fr6543_first-reps%2F0000%22
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"Employees will be able to take these days as a single day, groups of days or a single continuous block." 

He said the change "complements the new flexible parental leave payment under the Government’s 
Paid Parental Leave scheme", after recent legislative changes. 

The Paid Parental Leave Amendment (Flexibility Measures) Bill 2020, which received Royal Assent in 
June and took effect from July 1, broke the 18-week paid parental leave entitlement into two blocks; 
the first 12 weeks (the PPL period) and the remaining six weeks or 30 days (the flexible PPL period). 

Porter said the new measures will enable employees to take up to 30 days of unpaid parental leave 
"flexibly and claim flexible parental leave payment from Services Australia for these days, if they are 
eligible". 

"Ensuring there is a corresponding leave entitlement to enable parents to claim flexible parental leave 
payments will reduce unnecessary stress for parents in the joyful but often demanding period of new 
parenthood." 

Porter told Parliament the increased choices and flexibility provided by today's legislation "reflect 
contemporary expectations about how families should be able to structure work and family 
arrangements". 

"These expectations and the needs of Australian families for greater flexibility to combine work and 
care have been brought into sharp relief by the impact of the COVID-19 pandemic. 

"More flexibility for parents in how leave is taken following birth is an important part of reshaping 
how we approach work and care." 

 

• Mondelez’ case overturned by High Court (Personal leave entitlements) 

The High Court has overturned the Full Bench decision in the Mondelez case and restored the previous 
approach to allocating personal leave.  
 
Tim Capelin from Piper Alderman, solicitor provided the following summary.  
 
“The highly anticipated decision comes after the earlier Full Court of the Federal Court took a different 
and impractical view of personal leave requirements. The Full Federal Court’s construction, if followed, 
would have required a significant change in the leave accrual systems commonly used by employers, 
as it required that leave accrue in days, not hours. The decision was opposed by the Minister for Jobs 
and Industrial Relations, who intervened in the proceedings in support of Mondelez. 

Background to the Full Federal Court proceedings 
Mondelez commenced proceedings against the AMWU in the Federal Court seeking declarations that 
its method for adjusting accruals and paying personal/carer’s leave under its enterprise agreement 
complied with, and was more beneficial than, section 96 of the Fair Work Act 2009 (Cth)(the FW Act). 
Under clause 24 of Mondelez’s enterprise agreement, employees working 12-hour shifts received 96 
hours of paid personal leave per annum. When employees working 12-hour shifts took personal leave  

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;page=0;query=BillId:r6486%20Recstruct:billhome
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for a single 12-hour shift, Mondelez deducted 12 hours from their accrued leave balance. Consistent 
with this approach, over the course of one year of service, the employees accrued a quantum of leave 
which was sufficient to cover absence for eight, 12-hour shifts. Under Mondelez’s construction of s 
96(1) of the FW Act, the 96 hours of personal leave per annum in their enterprise agreement was 24 
hours better per year than the minimum required under s 96(1) of the FW Act. Mondelez’s full-time 
employees each worked an average of 36 hours per week or 7.2 hours per day. 

Mondelez’s construction was based on the “industrial meaning” of the word “day”. That meaning is 
said to be a “notional day”, which is calculated based on an employee’s average daily ordinary hours 
over an assumed five-day working week. The average day being 7.2 hours (equivalent to a 36-hour 
week). By contrast, the AMWU contended that a day meant a “working day”, and as the employees 
worked 12-hour shifts, section 96 of the FW Act required that employees accrue 10 days of 12 hours 
of paid leave, totalling 120 hours a year. 

Much to the concern of employers, the Full Federal Court favoured the AMWU’s construction, 
agreeing that the entitlement to a day’s paid personal/carer’s leave is an entitlement to be absent 
from work for the portion of a 24 hour period that would otherwise be allotted to work. The decision 
would have had significant implications around how leave is accrued (whether in days or hours), as 
well as how much leave employees accrue. 

Mondelez successfully appealed against the Full Federal Court’s decision, with the High Court finding 
that the decision “would give rise to absurd results and inequitable outcomes, and would be contrary 
to the legislative purposes of fairness and flexibility in the FW Act, the extrinsic materials and the 
legislative history”. For example, the Full Federal Court’s construction would lead to the following 
outcomes: 
• An employee whose hours are spread over fewer days with longer shifts would be entitled to 

more paid personal/carer’s leave than an employee working the same number of hours per week 
spread over more days. 

• A part-time employee who works 12 ordinary hours per week as a single shift would accrue 120 
hours of leave (ten absences of 12 hours) – almost double the 72 hours of leave a full-time 
employee working 36 ordinary hours per week over five 7.2 hour days would accrue in a year. 

• A person who was employed one day per week by a number of employers would be entitled to 
ten days of paid personal/carer’s leave from each employer. 

Adopting instead the construction favoured by Mondelez and the Minister, the High Court declared 
as follows: 

“The expression ’10 days’ in s 96(1) of the Fair Work Act 2009 (Cth) means an amount of paid 

personal/carer’s leave accruing for every year of service equivalent to an employee’s ordinary hours of 

work in a week over a two-week (fortnightly) period, or 1/26 of the employee’s ordinary hours of work 

in a year. A ‘day’ for the purposes of s 96(1) refers to a ‘notional day’, consisting of one-tenth of the 

equivalent of an employee’s ordinary hours of work in a two-week (fortnightly) period.” 
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• The High Court’s decision represents a return to the construction of section 96(1) of the Fair Work 
Act 2009 (Cth) which treats a “day” as an average day. For a standard full-time worker who works 
38 hours per week, that means 7.6 hours. 

• Employers with enterprise agreements or employment contracts which contain entitlements to 
personal leave which are more beneficial than the National Employment Standards (NES) 
(including section 96(1)) must ensure that they continue to comply with those Standards. 

• Employers who are unsure if their enterprise agreement or employment contracts comply with 
the NES, or who took action following the Full Federal Court’s decision to change their practices 
concerning the accruing and paying of personal leave, should seek legal advice.” 

 

• Do you have a human problem in your workplace and do not know how to fix it? 
 

 

I received this note from Nikki Brouwers the other day as an update on her activities within our 
industry.  
Nikki has been involved with many APTIA members over the years with the Interact Group and 
Navigate Health.  
She is highly regarded in her area of expertise and is recommended by APTIA if you have issues of: 

• Bullying and Harassment 
• Work culture issues 
• Stress in the workplace 
• High workers compensation claims 
• Problems with return to work 
• Drug and Alcohol testing 
• Pre-employment checks 

 
Nikki’s note: 
“Hi Macca 
I am still helping the mid-sized companies with everything from their bullying and harassment to their 
injury management to helping them change their culture and bring them into a modern workplace. I 
get your leads regarding these companies as they ring asking for help. You rely upon me to hopefully 
work some magic and make sure I resolve the problems, so they do not get to court. 
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But for larger companies, I have become a bit of a broker, helping them identify their gaps right across 
their workplace health and safety, incident management and HR/wellness spectrum.  
And I have been helping them find solutions and services to meet those needs. I do not provide the 
service anymore, but account/project manage it and make sure it meets their needs. 
  
To this end I have been working with KINNECT, a National company that does everything from pre 
employment assessments, to drug and alcohol testing, workplace training, incident reporting and 
injury management. The way it has been working is that following my pitch,  the bus company signs 
up KINNECT to do the work and I’ve been doing the account management and ensuring a quality 
service is provided and KINNECT  keeps meeting the needs of the bus company.  
 
I have just signed up large coach business, finding a way out of the downturn from the pandemic, to 
do all of the injury notification, get their workers into medical appointments and then when needed 
provide Return to Work services. My job is to help this Company reduce their workers comp premiums 
and build the capability of their depot managers to manage incidents by making sure that they are 
getting the right service at the right time at the right price. 
  
KINNECT are about to join BIC as an Associated Provider. They are a professional organisation and with 
their National Footprint think would be a good associate for BIC. 
  
I would love to the be the person that a Bus company rings when they have a “human” problem that 
they do not know how to fix.  
 
I will help them define the problem and match it to the right service. So, post incident, I would find the 
right service and make sure that they get on site debriefers that are skilled and understand the culture.  
 
Does that make sense?” 
  

IMPORTANT DECISIONS 

• Dismissal upheld despite not amounting to serious misconduct 

Mark Bartlett v. Ingleburn Bus Services Pty Ltd t/a Interline Bus Services  

Deputy President Boyce recently handed down a decision in favour of an APTIA represented member 
which was an application for an unfair dismissal remedy. The question for the Deputy President was 
whether dismissal was harsh.  
The Deputy President found that the dismissal did not amount to ‘serious misconduct’ on the 
Evidence. 
In an important decision Deputy President Boyce found that where an employee’s conduct has been 
erroneously, incorrectly, or mistakenly called or labelled by an employer ‘serious misconduct’, this will 
not, in and of itself, necessarily detract from that conduct being found to be a ‘valid reason’ for 
dismissal. 
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The Deputy President said that the focus is upon the reason for dismissal, not whether it ought or 
ought not be labelled serious misconduct. 
The incident that lead to dismissal lead to the question as to whether swearing at colleague was a 
valid reason alone for dismissal.  
In this case it was found that repeated actions of wilful misconduct were ‘collectively’ a valid reason 
for dismissal i.e. the evidence showed that the Applicant walked in front of a moving bus to antagonise 
fellow bus driver.  
In relation to criticism from the Union representative for the Applicant that there was no procedural 
fairness the Deputy President found procedural fairness occurred despite 
allegations not put to Applicant in writing. 
Deputy President Boyce stated that procedural fairness was neither a science, nor a 
term of art. 

Overall, the dismissal was found to be not harsh, and the application was dismissed. 

Some of Deputy President Boyce’s ratio 

 

“18] In order to be a valid reason, the reason for the dismissal should be “sound, defensible 

or well founded”, and should not be “capricious, fanciful, spiteful or prejudiced”.28 The 

Commission will not stand in the shoes of the employer and determine what the Commission 

would do if it were in the position of the employer.” 

 

“[19] Where the dismissal relates to conduct, the reason for dismissal may be valid because 

the conduct occurred and justified dismissal. However, the reason may not be valid because 

the conduct did not occur, or it did occur but did not justify dismissal.30 The question of 

whether the alleged conduct took place, and what it involved, is to be determined by the 

Commission on the basis of the evidence in the proceedings before it.” 

“[22] Where employee conduct has been erroneously, incorrectly, or mistakenly called or 

labelled by an employer as “serious misconduct”, this will not, in and of itself, necessarily 

detract from that conduct being found to be a “valid reason” for dismissal. Just because 

conduct is mislabelled by an employer as “serious misconduct” when it is more aptly 

classified as “misconduct” does not (and cannot) mean that no valid reason for a dismissal 

exists. The determination as to whether a reason for dismissal is a valid reason does not rise 

and fall on labels as to the type of conduct engaged in. Rather, it is the ‘substance’ of the 

reason(s) for dismissal that is the relevant focus. This is the case whether or not an employee 

has been previously counselled, reprimanded or warned in relation to that conduct.” 

“[23] I accept Mr Oliveri’s evidence that the Respondent’s complaint’s handling process is a 

critical process to the Respondent’s business. The Respondent is obliged to treat complaints 

seriously (in accordance with the NSW Government’s expectations on same). Failure to meet 

those obligations could very well jeopardise the Respondent’s contractual relationship with 

the NSW Government (which is an all-important relationship to the Respondent).” 
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“[49] As to the Applicant’s age, the Respondent submits that the Applicant’s age is near the 

industry average, and would otherwise not (and has not) prevented the Applicant from 

securing alternative (albeit casual) employment in the industry. I accept the Respondent’s 

submissions in this regard. I consider that the Applicant’s age is a neutral consideration in 

these circumstances.” 

 

• Sacked for spreading salacious rumours was unfair. 

Jenny Yang v FCS Business Service Pty Ltd [2020] FWC 4560 (1 September 2020) 

An accountant has been awarded $40,000 after a tribunal found she was forced to resign for allegedly 
spreading rumours that her employer was conducting an office affair. 

The tax team manager at self-described Chinese small-tier accounting firm FCS Business Service Pty 
Ltd signed duplicate resignation letters last December following an all-staff meeting at which 
employees completed secret ballots asking whether she had spread the rumours. 

After two fellow workers wrote 'yes' – a third said they'd heard the rumour but not from the 
accountant – the accountant was left in a meeting room with the firm's owner/sole director, who she 
claimed then produced two resignation letters from beneath a telephone and demanded she resign. 

Commissioner Ian Cambridge rejected the employer's contrary claim that the letters were only 
prepared after he unsuccessfully tried to talk the accountant out of resigning, allegedly her stated 
preference after he had asked why she fabricated the rumours. 

The issue had as its source a two-day work Christmas party held the previous week at an Airbnb house 
with a pool. 

It was there that the employer was told that the accountant was spreading rumours that he was having 
an affair with a new employee recently promoted to office manager and given a hot pink laptop. 

The accountant was said to have suggested that the pool was an opportunity "for her to strip . . . to 
make him happy". 

Commissioner Cambridge observed that there were a number of very unusual, "perhaps even bizarre" 
aspects of the FCS workplace that gave context to the staff meetings on December 9. 

"In the preceding week, the employer had spent in excess of $6,000.00 on a staff Christmas party held 
over two days and nights at a rented residential premise that apparently had a swimming pool," he 
noted. 

"In addition, [the employer] had provided a hot pink coloured laptop computer to one of the newer 
employees . . . who had been promoted to the position of office manager in October 2019. 

"The explanation provided by [the employer] when he was asked why one employee . . . had been 
provided with a pink laptop was puzzling to say the least. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FWC/2020/4560.html
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"Consequently, the workplace environment that was created and/or facilitated by the employer 
appeared to provide significant potential for innuendo driven banter and rumour mongering amongst 
what appeared to be a group that was generally comprised of young, impressionable and 
predominantly female employees, who would understandably be seeking to impress their male 
employer." 

Once informed of the rumours, the commissioner said, it was "understandable" that the employer 
would seek to quash or minimise any potential "discredit" or workplace disharmony. 

"Regrettably, the approach that [he] adopted . . . failed to include any contemplation that those who 
had informed him that the [accountant] was responsible for creating and spreading the rumours may 
have falsely implicated [her] as a means to deflect attention from themselves," Commissioner 
Cambridge said. 

"Instead of investigating and considering the rumours in a careful and considered manner, [he] called 
the [accountant] into a meeting and directly accused her of 'making up' the rumours. 

"In response to [her] vehement denials, [he] asserted that he had 'witnesses' that had confirmed [her] 
conduct in respect of the rumours. 

"Although the [accountant] suggested that a meeting of all staff be held to enable a testing of the 
accusations that had been made against her, that course of action was so inappropriate and 
unpredictable that it should have been rejected. 

"Unfortunately, what next occurred involved the rather bizarre spectacle of [the employer] calling for 
a show of hands from the assembled group of all employees to identify those who had heard the 
rumours, and as a result of no hands being raised, the secret ballot process was then embarked upon." 

Turning to the post-vote scene, Commissioner Cambridge said it was clearly the employer's conduct 
that afternoon that provided the "catalyst" for the upset and humiliated accountant to sign the 
resignation letters. 

"Had there been a proper, careful, fair and just investigation into the rumours which ultimately 
confirmed that the [accountant] had maliciously and falsely created and disseminated false rumours 
about [the employer], such conduct may have represented a sound, defensible and well-founded 
reason to dismiss [her]," said the commissioner. 

"Unfortunately, [the employer] adopted a hasty and ill-considered conclusion which failed to 
contemplate that others that may have been more actively involved in the creation and dissemination 
of the rumours had managed to deflect all attention upon the [accountant]. 

"[The employer] had determined that the [accountant] was responsible for the creation and the 
dissemination of the rumours before he bluntly confronted her with those allegations, and by adopting 
such a confrontational approach, the [accountant's] emotional reaction would predictably lead to her 
resignation. 

"[He] was prepared for that outcome and he had the resignation letters ready. 
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"The resignation letters were signed in circumstances where the conduct of the employer meant that 
the [accountant] had no realistic, alternative option but to resign." 

Determining the accountant was constructively dismissed for no valid reason, Commissioner 
Cambridge concluded her dismissal was harsh, unjust, and unreasonable. 

Finding it understandable that the accountant did not seek reinstatement, the commissioner awarded 
compensation of $40,940 based on a calculation she would have remained employed for 26 weeks. 

 

• Unreasonable reduction of hours not permitted (A Job Keeper decision) 

Wilfred Lam v Mobile Technology International Pty Ltd [2020] FWC 436 (20 August 

2020) 

The FWC has quashed an unreasonable Job Keeper-enabling stand-down direction that left the 
employer open to an employee's "accusation" that it sought to punish him for pressing to work from 
home in locked-down Melbourne. 

Commissioner Nick Wilson found the self-represented customer support employee for Mobile 
Technology International Pty Ltd had not established that allegation, but in making the direction that 
reduced his full-time hours to zero the employer "leaves itself open" to the contention "that what has 
occurred is a punishment for having pushed as hard as he did" to work from his residence. 

The employee sought late in June to perform more of his work from home, arguing that coronavirus-
driven restrictions impelled it, as did his health problems. 

The company's chief operating officer approved his application and he began working partly from his 
residence from July 31, but senior management then overruled the COO. 

An HR advisor contacted the employee on August 4 to inform him of the rejection. 

He responded by emphasising that he had already started working from home and that he should 
continue doing so due to the imposition of Stage 4 restrictions on August 2 due to the Melbourne 
coronavirus outbreak. 

The employee told the Commission he had mostly performed the same tasks at home as those he did 
in the office and contended there was no shortage of work. 

The employee nominated for Job Keeper on August 7 and had his eligibility confirmed. 

On the same day, the company's chief executive issued him a stand-down notification, in the form of 
a letter. 

It told the Commission the notification had no connection with its consideration of his request to work 
from home. 

Commissioner Wilson said he could find no "direct evidence" of such a connection between the 
request and the employer's action. 

https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc4366.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc4366.pdf
https://www.dhhs.vic.gov.au/stage-4-restrictions-summary-covid-19
https://cdn.workplaceexpress.com.au/files/2020/21StandDownLetter.pdf
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The commissioner said the employee's dispute with his employer "centres on his belief that he has 
been treated differently to other employees working in the same team, and unfairly so, because he 
made an unsuccessful home-based work application, and because he declined to perform work from 
the company’s premises, believing that to be both inconsistent with the Victorian Government COVID-
19 Stage 4 Restrictions as well as being a risk to his health and safety, heightened because of a medical 
condition". 

The company rejected the employee's contentions, claiming it could not usefully deploy him. 

But Commissioner Wilson said the employee disputed the claim that he could not be usefully 
employed and highlighted the consequences of the decision, which reduced his pay of $1961 a 
fortnight (plus "small" callout payments) to the $1500 Job Keeper amount. 

Commissioner Wilson held that the employer's stand-down direction complied with the requirements 
of s789GDC, but found it unreasonable. 

He heard that the employer had reduced the hours of two other employees under Job Keeper-
enabling stand-down directions, but only the customer service employee had his working time 
reduced to zero. 

It told the Commission it determined its stand-downs based on a 'stand down selection criteria" that 
rated the six customer support employees against six criteria. 

It had reduced the hours of the employee who rated lowest (in May) and third lowest (in June), while 
the customer support employee rated second lowest. 

The company told the tribunal it cut the employee's hours to zero due to its deteriorating trading 
position as result of the coronavirus pandemic and his relative performance level. 

It had not stood down the three employees who rated best against the criteria. 

Commissioner Wilson ruled that reducing the employee's hours to zero "when two others have not 
been reduced beneath 15 hours per week and three have not been affected at all, is in itself an 
unreasonable decision by MTI". 

Commissioner Wilson found "no evidence" that MTI complied with the s789GM obligation to consult 
on Job Keeper-enabling directions, concluding it made "no meaningful attempt" to do so. 

He emphasised that the provision "is by no means opaque or unclear" and is "quite specific" about 
the consultation that must occur. 

Commissioner Wilson reduced what he presumed to be the employee's ordinary weekly hours of 38 
by 25% to 28.5. 

He said that reducing the employee's working time to zero had reduced the support team's hours by 
20%, but found the 25% reduction warranted to enable the employer to "give some priority to 
employees with different skill sets" and further so as not to "unfairly further reduce" the hours of the 
two other workers who had already experienced cuts. 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s789gdc.html
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s789gm.html
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Commissioner Wilson said the parties had not formally put to him the issue of whether the employee 
should be permitted to perform "all or any" of his hours from home. 

He said while had made no findings on the employee's contention of a link between his work-from-
home request and the stand-down, "the subject of whether he can work from home must be regarded 
as a live issue in relation to the implementation of any stand-down direction". 

The commissioner also expressed concern about MTI appearing to take a "one size fits all" approach 
to weighing-up whether the employee should be required to work from its Mulgrave premises. 

"It appears not to have considered or weighed to any meaningful extent whether there is a heightened 
risk for [the employee] because of his circumstances. 

He recommended that within a week the parties exchange information, including details of the 
employee's medical conditions and medication and an "outline of duties" he could perform from home 
"and any equipment or security preconditions that would be required". 

The case also underlines the urgency with which the FWC handles Job Keeper disputes, with 
Commissioner Wilson seeking to convene a Saturday conference after the filing of the matter the 
previous day. 

However, he was thwarted by an inability to contact the employer and the conciliation proceeded on 
the Monday. 

It failed and the case proceeded on the Wednesday, five days after filing. 

To ensure the hearing proceeded with the necessary evidence, the parties not only exchanged 
documents, but the Commission issued orders for the production of papers. 
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IMPORTANT DATES  

APTIA BREAKFAST – Sydney (23 September 2019) Cancelled 

BIC NATIONAL CONFERENCE Cancelled 

BIC and APTIA ANNUAL GENERAL MEETINGS – To be advised 

 

 

                                                           

   
 
Email: appsm@bic.asn.au    Email: imacdonald@bic.asn.au  
 
Mobile: 0418 487 930    Mobile: 0427 206 326 
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