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Welcome to the December 2020 Edition of Everybody Out 

PUBLIC TRANSPORT INDUSTRIAL RELATIONS NEWS 

The information contained within this Edition is developed within the Bus and Coach 
Industry. It is not intended that the information should be relied upon without the reader 
first seeking their own expert advice.  

 

Wayne Patch, Chairperson 

 In this issue:  

MEMBERS NEWS 

• What a crazy year 

2020 is best forgotten, except for the fact, that, as an industry, we probably have considered 
and advanced more industrial and workplace policies than ever before.  

The year took the form of: 

• Many more Industrial Working Group meetings to canvass industry work health and 
safety policies, the development of a fifth set of explanatory notes to a new PVTA 
2020, consideration of the impacts of Job Keeper and discussions of our response to  
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the ongoing debate on casual employment including representation at the Attorney 
General’s Roundtable meetings with respect to casual employment. 

• Being thrown into a spin by a couple of legal decisions (Mondelez and Rossato), which 
sought to change the way industrial relations had been previously practiced in the bus 
and coach industry. 

• During the height of the lock downs the relevance of public transport was tested. 
Although it was not determined that public transport should be considered an 
essential service, nevertheless, by the decision of all transport jurisdictions to continue 
to operate public transport services, during the lockdowns, it was a recognition that 
public transport was at least essential in order to support those industries that were 
considered essential services.  

• Also, during the height of the lock downs, APTIA met with representatives of the 
Transport Workers Union from Queensland, NSW, and Victoria to seek common 
ground on those safety measures which were important to the continuation of 
transport services, including wearing masks, sanitisation, and cashless operations. 
Transport Operators and State Bus and Coach Associations played the major role in 
the introduction of safety measures. 

• A national (mini) seminar, at which Nikki Britt addressed health and safety, during the 
pandemic and Tim Capelin, gave his expert legal take on changes to the Fair Work Act 
due to the pandemic caused by the introduction of Job Keeper. Both delivered papers 
to an eager online audience. 

• Although there were no face-to-face presentations at State Associations’ annual 
conferences, nevertheless each State Association allowed APTIA to present to their 
members outlining the implementation of the new PVTA 2020. 

• APTIA’s representation on the Workplace Policy Committee of the Australian Chamber 
of Commerce and Industry also allowed for much greater access to the relevant 
politicians and bureaucrats, including the Prime Minister, the Deputy Prime Minister, 
the Attorney General and Minister for Industrial Relations.  

What the year looked like – meetings with the Prime Minister and the Attorney General  
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• What does 2021 look like? 

There will be consensus between employer groups and trade unions, driven by a common cause to 
create and save jobs? Maybe not! 

It could be a Federal election year with jobs, jobs, jobs, the battle cry? Maybe not! 

The Government will try to get its IR Omnibus Bill legislated, but with amendments? Maybe! Hope so! 

Job Keeper may be extended beyond March 2021, allowing greater flexibilities to continue? Maybe! 

The ACTU will continue with its current policy approaches to secure employment, fairer wage 
distribution, paid domestic and family violence leave, increased superannuation, and industry-based 
bargaining? Maybe! Probably! 

APTIA will hold as many Teams or Zoom meetings as the previous year? Maybe! Hope not – prefer 
face to face. 

APTIA’s IR breakfast program will continue again in March, June, and September? Hope so! 

This what the year might look like again: 

 

Teams meetings at BusNSW                                                     Zoom meetings from the APTIA Office 
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INDUSTRY NEWS – What you need to know 

• Fair Work Amendment (Supporting Australia’s Economic Recovery) Bill 2020 

Definition for casuals – No firm advance commitment. 

The Morrison Government's IR omnibus Bill will for the first time introduce a statutory definition of 
casual work as being employment that is offered without any "firm advance commitment" in that it 
will not continue indefinitely and not follow an agreed pattern of work. 

The legislation will also address so-called "double dipping" on entitlements by allowing employers to 
offset any loadings paid against future claims for other benefits. 

The legislation creates a new minimum standard for casual workers to convert to permanent roles, 
although it will still allow employers to refuse on reasonable grounds. 

The legislation defines a person as a casual employee if employment is offered and accepted without 
any firm advance commitment that the work will continue indefinitely and follow an agreed pattern 
of work. 

The meaning of “firm advance commitment” will be guided by specific factors, including whether the 
employee can elect to accept or reject work; the employment is described as casual employment; and 
the employee will be entitled to a casual loading or a specific rate of casual pay. 

The new definition will apply to casuals from the date they commence their casual employment. 

No double dipping if a casual loading has been paid 

The legislation will enable employers to offset amounts already paid through casual loadings against 
any claims to be paid for benefits such as sick leave or annual leave. 

A court will be required to deduct any identifiable casual loading paid to compensate the employee 
for the absence of one or more entitlements under the NES, a Fair Work instrument or employment 
contract from any amounts later found to be payable to the employee. 

The Bill provides a solution to the double-dipping problem created by the Rossato decision and will 
give business the confidence and certainty they need to invest, grow, and start hiring again knowing 
that they will not have to pay people twice for things like sick leave and loadings always meant to 
compensate casual workers for those things. 

It will apply to past and future employees. 

The right for casual to convert to part time or permanent work 

The Bill provides a process for regular casuals to convert to full-time or part-time employment based 
on the nature of their regular hours. 
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An employer must make an offer to a casual employee to convert if the employee has worked for the 
employer for a period of 12 months and has worked a regular pattern of hours on an on-going basis 
for the past six months (previously 12 months). 

The employer must also weigh up whether the employee could continue to work full-time or part-
time without significant adjustment to hours of work. 

An employer may decide not to make an offer or accept an employee request if they have reasonable 
grounds not to do so, consistent with arrangements established by the FWC. 

If an employee declines an initial offer to convert, a further right to request will be available every six 
months, as long as they remain eligible. 

Unions have indicated they will campaign for the Senate to block "extreme parts" of the IR Bill dealing 
with casual employment. 

Unions argue the changes would entrench casual work and take rights away from workers that were 
won through the courts – such as the Rossato decision leaving them worse off. The decision in Rossato 
is the subject of Appeal and those supposed rights may not be affirmed. 

The Government has argued the changes will create more certainty and more jobs, through having a 
statutory definition of casual employment and stronger rights for casuals to convert to permanent 
jobs. 

The legislation provides that casual employees can request a switch to permanent after 12 months' 
employment if they have worked a regular pattern of hours on an on-going basis for the past six 
months (previously 12 months). 

Specific Awards will provide workplace flexibilities 

The Bill seeks to further extend the workplace flexibilities rolled out as part of the JobKeeper wage 
subsidy beyond the current sunset of late March. 

The flexibilities, introduced in April, allowed employers covered by the JobKeeper scheme to issue 
enabling directions in relation to duties and location of work and to reach agreement with employees 
on days and times of work. This right will be provided to specific industries such as retail, 
accommodation, and food services. 

 The Government says the changes provide a legislated ability for part-time employees to agree to 
work additional hours at on their usual rate of pay under 12 awards covering the accommodation, 
food industry and retail. 
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The awards are the General Retail; Hospitality; Restaurants; Fast Food; Registered and Licensed Clubs; 
Vehicle Repair, Services and Retail; Meat Industry; Seafood Processing; Business Equipment; Nursery; 
Pharmacy Industry; and Commercial Sales awards. 

The flexibility will only be available if: 

• the employee agrees to work the additional hours and the agreement is recorded – at 

least by informal means such as a text message. 

• the part-time employee is engaged to perform at least 16 regular hours per week. 

• the shift length is at least three hours. 

• the total work hours are less than 38 per week, and within the daily maximums and/or 

span of hours contained in the relevant award; and 

• normal penalty rates apply. 

There are about 1.7 million part-time non-casual workers in the workforce. 
 

Provides more funds for the Office of the Fair Work Ombudsman 

The Bill allocates an extra $47.3 million funding to the Fair Work Ombudsman over the forward 
estimates, starting this year, to help employers understand and meet their obligations while making 
it easier to recover underpayments. 

The FWO will receive $22.3 million to investigate and rectify non-compliance by large corporates 
"without detracting from important ongoing support for small and medium businesses". 

It will get $12.9 million to create a new, free Employer Advisory Service, which will provide advice to 
small businesses to ensure they are abiding by their obligations, like staff being correctly classified 
under relevant awards and paid appropriately. 

The Minister’s office said the Advisory service will start on 1 July 2021 and will be designed by the 
FWO in consultations with stakeholders. 
  
Employers who can show they correctly followed the guidance provided by the advisory service will 
be exempt from prosecution by the FWO if it is later discovered the advice is incorrect, although any 
underpayments will have to be repaid. 

 The FWO and the ABCC will also formalise and publish their existing Deferred Litigation Processes for 
minor inadvertent underpayments that are rectified as quickly as possible. 

The government argues this will give business the confidence to disclose to, and engage with, 
regulators in good faith to rectify inadvertent underpayments as quickly as possible. 
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Small underpayment claims will be able to be dealt with by the Fair Work Commission 

On the recovery of underpayments, the Government will amend the Fair Work Act to lift the cap on 
underpayment matters that can be dealt with through existing small claims processes within the 
Federal Circuit Court and state and territory magistrate’s courts from $20,000 to $50,000. 

It will also supplement the court process by making the Fair Work Commission available to the courts 
to deal with small claims matters through alternative dispute resolution processes. 

The FWC will initially support parties to resolve referred matters through conciliation but will also have 
the power to arbitrate by consent if conciliation is unsuccessful. 

• Miscellaneous Award 2020 

The Fair Work Commission (FWC) has amended the coverage clause in the Miscellaneous Award 2010 
(Miscellaneous Award) with effect from 1 July 2020. This amendment expands the coverage of the 
Miscellaneous Award to include a range of employees that would previously have been without 
modern award coverage. 

The impact for the public transport industry is that some employees such as depot managers, 
supervisors, and instructors, who may not be covered by the Passenger Vehicle Transportation Award 
(Grades 5 & 6) may nevertheless be covered by the Miscellaneous Award 2020 which would include 
penalties and loadings applicable under the Miscellaneous Award 2020. 

Prior to 1 July 2020, the coverage clause in the Miscellaneous Award relevantly included the following 
exclusions: 
 
“4.2 The award does not cover those classes of employees who, because of the nature or seniority of 
their role, have not traditionally been covered by awards including managerial employees and 
professional employees such as accountants and finance, marketing, legal, human resources, public 
relations and information technology specialists.” 
“4.3 The award does not cover employees: 
(a)   In an industry covered by a modern award who are not within a classification in that modern 
award; or 
(b)   In a class exempted by a modern award from its operation, 
or employers in relation to those employees.” 
4.4 The award does not cover employees excluded from award coverage by the [FW] Act. 
In that form, clause 4.2 set out the exclusion for employees traditionally viewed as award-free. Clause 
4.3 set out the exclusion for employees excluded or omitted from coverage by a relevant industry 
award. 
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In United Voice v Gold Coast Kennels Discretionary Trust t/a AAA Pet Resort [2018] FWCFB 128 (Gold 
Coast Kennels), the Full Bench upon appeal, accepted that the work performed by the relevant 
workers was similar to work previously covered by at least five pre-modern awards outside 
Queensland. Within Queensland, the Veterinary Practice Employees’ Award – State had applied to 
similar work performed in veterinary practices. 
 
Based on the above, the Full Bench concluded that the workers were performing a role that 
had not been traditionally viewed as award-free across Australia. Consequently, the Full Bench 
concluded that the Miscellaneous Award did cover the relevant employees, and that the FWC had 
erred at first instance when it failed to assess whether the enterprise agreement passed the BOOT 
compared to that award. 
 
The Full Bench’s conclusion was inconsistent with written advice previously provided by the Fair Work 
Ombudsman (FWO) in 2010. Furthermore, the decision appeared to be broadly inconsistent with the 
view held by the “entire pet boarding and grooming industry in Queensland” 
 
Consequently, the FWC President, Ross J, referred the coverage clause in the Miscellaneous Award for 
review by a Full Bench of the Miscellaneous Award 2020. 
 
The Full Bench decided to remove the express reference to “employees who, because of the nature 
or seniority of their role, have not traditionally been covered by awards”. However, the Full Bench 
determined that it would be helpful to retain the list of examples previously set out in clause 4.2. From 
1 July 2020, clause 4.2 in the Miscellaneous Award states: 
 
“4.2 The award does not cover managerial employees and professional employees such as accountants 
and finance, marketing, legal, human resources, public relations and information technology 
specialists.” 
 
The FWC’s decision to amend the coverage clause in the Miscellaneous Award means that employers 
should: 

• Reconsider the potential award coverage for any employees previously considered 
award-free due to being excluded from coverage by the Miscellaneous Award; and 

• Conduct an audit to ensure affected employees do not have a claim for underpayment 
of entitlements under the Miscellaneous Award for hours worked on or after 1 July 2020. 

• Mondelez overturned by the High Court 

The decision in Mondelez last year cause concern in that the Federal Court had determined that 
personal leave was to be paid on a daily basis for up to 10 days a year to comply with the National 
Employment Standards. This meant that if 10 days sick leave were taken on days where an employee 
worked 10 hours a day then 100 hours would be required to be paid to meet the NES. 
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The FWC in its decision Australian Workers' Union, The - Queensland Branch v Cleanaway Operations 
Pty Ltd T/A Cleanaway [2020] FWC 6907 (18 December 2020) found "persuasive" the High Court's 
reliance in Mondelez on ordinary hours to calculate entitlements, dumping a union's attempt to win 
more annual leave for council waste and recycling workers. 

A High Court majority in August rejected AMWU arguments that employees working longer than 
standard time can use those hours as the basis for calculating their NES entitlement to 10 days paid 
personal/carer's leave for each year of service. 

The case had not yet been determined when Commissioner Paula Spencer first heard arguments from 
the AWU on behalf of shift workers who average 40.25 hours a week (including overtime) on four-
days-on/four-days-off rosters at five Cleanaway-operated waste management centres in Brisbane. 

The union argued that within an annual leave balance of 161 hours (4 x 40.25 hours) workers could 
not receive their agreement entitlement to four weeks off if they took leave on weeks, they were 
rostered to work 11.5-hour shifts. 

Given Cleanaway's practice of deducting 11.5 hours per day from the annual balance in those 
instances, the commissioner noted, the AWU held that Cleanaway "does not allow four weeks of 
annual leave to be taken by employees if they take four weeks of annual leave in the weeks where 
they work longer shifts, as the number of days of annual leave will vary, depending on which weeks 
of the roster pattern the leave is taken in". 

"The [AWU] submitted that the Glendell full court was clearly aware of that, because they identified 
that a week of leave may mean either three or four shifts, depending on how many shifts are worked 
in that week," the commissioner said. 

"The [AWU] argued that the critical entitlement is to a week of leave, as per the RACV full bench 
decision, and under [Cleanaway's] current system, an employee accruing 161 hours of leave who 
attempted to access their four weeks of annual leave in the weeks where they work four shifts per 
week, they cannot access their full four weeks of annual leave." 

After considering the Glendell and RACV rulings, however, Commissioner Spencer turned 
to Mondelez for guidance. 

As reflected in the court's declaration, the commissioner said, "for the scheme of accruing, paying, 
and cashing out of leave to work cohesively, and consistent with a continuation of the legislative 
history of the entitlement, the entitlement operates by reference to ordinary hours of work". 

"It is my view that the reasoning of the High Court in Mondelez is so closely analogous to the provisions 
with which I am concerned that it is persuasive as to my determination." 

"I have taken this view primarily because the scheme establishing the entitlement to paid leave is 
almost identical. 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FWC/2020/6907.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FWC/2020/6907.html
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"It must be accepted that the origin and purpose of the two types of paid leave is different, but that 
history has merged into the overall scheme established by the history of legislative codification of an 
industrial safety net over the past 30 or 40 years, including the safety net of paid leave entitlements. 

"As a consequence of this, it is considered that the entitlement to '4 weeks' or '5 weeks' in s.87 (1) of 
the [Fair Work] Act means an amount of paid annual leave accruing for each year of service equivalent 
to an employee's ordinary hours of work in a week over a 4 week or 5-week period. 

Citing the agreement clause providing "that the ordinary hours per week will be 38 hours", 
Commissioner Spencer said it was "an agreed fact that over the 8-week cycle, employees work 304 
ordinary hours". 

It followed, concluded the commissioner, that the annual leave hours currently provided by 
Cleanaway met the NES entitlement and that workers must receive either that amount "or four 
'weeks' of annual leave, whichever is the higher". 

• Select Committee on Job Security 

On the last day of sitting Parliament, the Senate approved a motion to establish a new Select 
Committee into ‘Job Security’ to inquire into and report on “the impact of insecure or precarious 
employment on the economy, wages, social cohesion and workplace rights and conditions”. 

(i) The terms of reference for the inquiry can be found below and encompass issues 
ranging from the extent, nature, and risks of so called “insecure work and 
precarious employment”, the impact on employment arrangements in sectors of 
the economy including the 'gig' and 'on-demand' economy, the effectiveness of 
existing law and the industrial relations system and its impact on insecure work, 
and government agencies procurement policies. 

(ii) The parliamentary website is yet to set up a page for the inquiry and currently the 
closing date for submissions is yet to be advised, however the inquiry is set to 
report by 30 November 2021. 

Terms of Reference 
  
(1) That a select committee, to be known as the Select Committee on Job Security, be established to 
inquire into and report on the impact of insecure or precarious employment on the economy, wages, 
social cohesion and workplace rights and conditions, with particular reference to: 

(a) the extent and nature of insecure or precarious employment in Australia. 
(b) the risks of insecure or precarious work exposed or exacerbated by the COVID-19 crisis. 
(c) workplace and consumer trends and the associated impact on employment arrangements 
in sectors of the economy including the 'gig' and 'on-demand' economy. 
(d) the aspirations of Australians including income and housing security, and dignity in 
retirement. 
(e) the effectiveness, application and enforcement of existing laws, regulations, the industrial 
relations system, and other relevant policies. 
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(f) accident compensation schemes, payroll, federal and state and territory taxes. 
(g) the interaction of government agencies and procurement policies with insecure work and 
the 'on-demand' economy; and 
(h) any related matters. 

  
(2) That the committee present its final report on or before the last sitting day in November 2021. 
  
Members of the Select Committee: 

• Senator Canavan (LP) 
• Senator Faruqi (Greens) 
• Senator Sheldon (ALP) 
• Senator Small (LP) 
• Senator Walsh (ALP) 

  

 

IMPORTANT DECISIONS 

• Appellate Bench upholds decision to terminate employment of APTIA member 

Mark Bartlett v Ingleburn Bus Services Pty Ltd t/as Interline Bus Services [2020] FWCFB 
6429 (30 November 2020) 

An FWC senior member who considered a bus driver's submissions on procedural fairness to be 
"unduly pernickety" wrongly found he was properly notified and had a chance to respond, but a full 
bench has upheld his sacking. 

APTIA member, Ingleburn Bus Services Pty Ltd (trading as Interline Bus Services) dismissed the driver 
in December last year over multiple instances of misconduct, including swearing, defacing his vest, 
and walking in front of a colleague's moving bus to antagonise him. 

Deputy President Gerard Boyce in August dismissed the driver's unfair dismissal claim, finding it 
unquestionable that he wilfully walked in front of the bus and that it added to his record of "repeated 
incidences of misconduct". 

In November last year, Interline directed the driver to fill out an incident report after a member of the 
public complained that he took no action when her son was bullied by other children while on his bus. 

The driver only wrote on the incident report "fuck off I know nothing". 

Interline suspended him and asked him to provide a verbal response to the swearing incident before 
summarily dismissing him for gross misconduct. 

The company also handed him a dismissal letter dated almost a week earlier, which stated that it was 
dismissing him because of the swearing incident, walking in front of the bus, defacing his vest with an 
image of two pistols and three other incidents. 

 

https://www.fwc.gov.au/documents/decisionssigned/html/2020fwcfb6429.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2020fwcfb6429.htm
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Deputy President Boyce said he did not consider the swearing incident to be serious misconduct 
justifying dismissal without notice. 

But given the numerous other instances of misconduct over which the driver received warnings; the 
deputy president held that Interline had a valid reason to dismiss him. 

He also rejected the driver's claim that Interline denied him an opportunity to respond, describing the 
submissions as "unduly pernickety" given he was put on notice about the allegations and discussed 
them with his employer. 

The deputy president said the driver had not contended that Interline denied him an opportunity to 
respond to the allegations and that if he got that chance, he would have said something different. 

Represented by APTIA, at the first stage and then on appeal an FWC full bench, on Appeal, quashed 
Deputy President Boyce's decision, finding his consideration of whether Interline notified him of a 
valid reason and gave him a chance to respond to it as required by s.387 (b) and (c) of the Fair Work 
Act to be "plainly attended by appealable error in three respects". 

Vice President Adam Hatcher, Deputy President Amber Millhouse and Commissioner Sarah McKinnon 
said Interline only notified and gave the driver a chance to respond to the swearing incident before 
his dismissal, not the additional matters. 

Therefore, given Deputy President Boyce found the swearing incident did not by itself justify dismissal, 
the bench ruled that when he concluded that Interline properly notified the worker for the purpose 
of s387(b), he made a "significant error of fact". 

Finding the deputy president also wrong to find the driver had an opportunity to respond, it said he 
appeared to consider that because Interline provided a chance to respond to the earlier incidents at 
the time they occurred, this satisfied s387(c). 

"We do not agree," the bench said, noting s387(c) requires an opportunity to respond, "to the reason 
for which the employee may be about to be dismissed". 

"The earlier incidents occurred many months or years before the dismissal, and any opportunity to 
respond to each incident individually at the time it occurred does not constitute an opportunity to 
respond to a reason for dismissal consisting of four incidents of misconduct considered collectively." 

The bench said the deputy president also wrongly considered a denial of procedural fairness regarding 
s387(b) and (c) could not weigh in favour of a finding of unfair dismissal unless the applicant can point 
to something they might have said, or did say, that could have made a difference to the outcome". 

The bench said the subsections are in fact concerned with the "observance of fair decision-making 
procedures, and not necessarily with the character of the decision" that emerges from the evidence. 

"Where a denial of procedural fairness has been found, the usual approach is that it will not be treated 
of significance only if it is firmly established that it could have made no difference to the outcome," 
the bench continued. 
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In approaching it from a "starting point that unfair dismissal can only flow from a denial of procedural 
fairness where there are demonstrated consequences of that denial", it said he "misapprehended the 
statutory task as it relates to s387(b) and (c) … and closed his mind to the possibility that [the driver] 
had been unfairly dismissed on procedural fairness grounds". 

Finding the driver's opportunity to respond, "unfairly narrow in scope", the bench said a proper chance 
to address all reasons might not have changed the result, "but it is at least a real possibility that [the 
driver] would have addressed the cumulative effect of his conduct" when asked why he should not be 
dismissed. 

However, on quashing Deputy President Boyce's decision and redetermining the application, the 
bench agreed with his conclusion that the driver's dismissal was not unfair. 

It said, "on balance" the valid dismissal reason, "which was the cumulative result of a series of 
instances of misconduct over a sustained period of time, outweighs the denial of procedural fairness 
in the process leading to dismissal". 

 

• Refusal of permission to appeal objections to agreement approval 

Glen Ferguson v. Path Transit Pty Ltd [2020] FWCFB 6615, 9 December 2020 

Glenn Ferguson had lodged two appeals against decisions made by Deputy President Beaumont in 
relation to an application made by Path Transit Pty Ltd for approval of the Path Transit Pty Ltd Bus 
Drivers Enterprise Agreement 2019 – Morley (Agreement).  

Permission to appeal was required in respect of both of Mr Ferguson’s appeals.  

Mr Ferguson’s appeal in matter C2020/7004 (first appeal) concerned a decision made by the Deputy 
President on 24 August 2020 (first decision) in which Mr Ferguson’s three grounds of objection to 
approval of the Agreement were rejected. Mr Ferguson’s appeal in matter C2020/7475 (second 
appeal) concerned the decision issued by the Deputy President on 15 September 2020 (second 
decision) in which she approved the Agreement on the basis of the acceptance of a number of 
undertakings. Mr Ferguson contended that the decisions were subject to error in a number of respects 
and seeks that they be quashed. 

In the proceedings before the Deputy President, the TWU supported the approval of the Agreement 
but Mr Ferguson opposed it. Mr Ferguson’s three grounds of opposition were as follows: 

(1) The attempt by the company to have the Agreement approved before the bargaining 
application was determined constituted an abuse of process. All bargaining had to be conducted 
in good faith and completed before an application to the Commission for approval of an 
enterprise agreement could be made. 
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(2) Clause 11.9(b) of the Agreement, which empowered the company to require on 4 weeks’ 
notice that employees take 75% of their accrued annual leave entitlement in excess of four weeks 
or take leave without pay where “service kilometres are reduced by at least fifteen (15) %”. 

(3) The insertion of clause 11.9(b) of the Agreement came about outside of good faith bargaining 
obligations. 

Mr Ferguson sought that the Deputy President adjourn the application for approval of the Agreement 
until the bargaining application had been determined. 

The notice of appeal in Mr Ferguson’s first appeal specified four grounds of appeal, which may be 
summarised as follows: 

The Appellate bench determined when refusing permission to appeal to the leader of Transedge 

“Although it is not necessary for us to express any view as to whether there was any failure of the 

company to engage in good faith bargaining, given the conclusions we have stated above, we observe 

that the contention in this regard advanced by Mr Ferguson appears to us to be weak. Mr Ferguson 

was not excluded from bargaining with the company on behalf of the employees he represented since, 

as earlier explained, the company met with him and the other individual bargaining representatives 

with whom he was associated on a number of occasions. His complaint is that the company did not 

meet with him at the same time that it met with the TWU, but this did not deprive him of the 

opportunity to respond to the company’s proposed terms of agreement or to advance employees’ 

claims. Indeed, the material before us suggests that the company acceded to the representations made 

by Mr Ferguson in a number of respects. Mr Ferguson’s grievance appears in substance to be that he 

was deprived of the opportunity to negotiate his position with the TWU, but we cannot conceive why 

that should be regarded as an element of good faith bargaining falling within the requirements 

prescribed by s 228(1). In any event, we do not consider there is a reasonable basis to criticise the 

company for bargaining separately with the TWU and Mr Ferguson in circumstances where the TWU 

made it clear that it would not sit in the same room as Mr Ferguson.” 
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IMPORTANT DATES 2021 

 

  APTIA IR Breakfasts 

• 17 March 2021 – hosted by Piper Alderman, Solicitors, Brisbane 
• 23 June 2021 – hosted by KHQ Lawyers, Melbourne 
• 15 September 2021 – hosted by Kinnect, Occupational Health Specialists, Sydney 

 

 Industrial Working Group Meeting and Lobby Day 

• Tuesday 2 February 2021 – Online? 
 

 BIC and APTIA AGM and National Annual Conference 

• 21 to 24 November 2021 – Sofitel, Brisbane 

 

https://en.wikipedia.org/wiki/File:NCI_Visuals_Food_Meal_Breakfast.jpg
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Merry Christmas. Many thanks for your support in 2020. Here is to a better 2021, when we 

can meet face to face and freely move around our Country again without the fear of contagion.  

Best wishes  

Michael Apps and Ian MacDonald 

 

 

                                                     

   
 
Email: appsm@bic.asn.au    Email: imacdonald@bic.asn.au  
 
Mobile: 0418 487 930    Mobile: 0427 206 326 
 
 
APTIA will close down from Thursday 24 December 2020 until Monday 11 January 2021 

mailto:appsm@bic.asn.au
mailto:imacdonald@bic.asn.au

