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        MEMBERSHIP NEWS 

         BIC’s Industrial Working Group 

             

BIC’s Industry Working Group met this month and considered the issue of the recent legislation and casual 

employment. The IWG made the follwing recommendations:  

(i) Advise all Association members of the obligations upon employers to review their casual employment in 
line with the new definition, including the obligation for all employees to receive within the timetable 
guidelines a CEIS. 

(ii) Consideration be given by employers to new employment letters for all casuals, existing and new and 
further consideration to be given to a new set of casual clauses in new enterprise agreements, all 
incorporating the definition of ‘casual employment’, casual conversion and protection against ‘double 
dipping’. 

(iii) APTIA to participate in the review of the modern Awards including the PVTA, Clerical and Manufacturing 
Awards to ensure the intentions of the legislation are appropriately reproduced in each modern award 
without further variation. 

(iv) APTIA and State Associations undertake an educational strategy to ensure that industry understands 
what the changes to casual employment are and how the changes affect their businesses. 

 
That APTIA further recommended with respect to the roll out of Covid vaccines that members consider having 
policies in place which deal with the risk associated with the roll out of the COVID-19 vaccines since not all 
employees will get the jab and it is not likely to be compulsory from Government to get the vaccine. 
 
In respect of the Government’s response to the Sex Discriminator’s report into workplace sex discrimination 
that the Workplace Equality Advisory Group, established by APTIA monitor the legislation to be introduced and 
that APTIA ensures the implementation of the ultimate obligations required under any legislation. 
 

       QBIC Annual Conference 
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QBIC has recently and successfully held the first face to face Conference with members on the resplendent Gold 

Coast at the Seaworld Resort. Amidst the Dolphins show some terrific events were held at both Seaworld and 

Fox Studios. 

At the same time APTIA presented to the delegates on the new casual definition whilst BIC Chairman gave his 

national report which culminated in a wonderful eulogy to former BIC Executive Director, Michael Apps.         

          

         Long Distance Tourist Coach Advisory Group 

          

             

The Government's recent tourism support package created an impetus for the LDTC industry to thrust itself 
before Government in view of the decision to limit this package to airlines only. 
 
BIC has undertaken the following activities on behalf of the LDTC industry. 

1. Tourism support package - the Government's failure to acknowledge LDTC as a means of tourist travel was 
reprehensible and the comment to an on- line in response to a criticism made by BIC to the Prime 
Minister, "Perhaps you need to lobby harder" was telling. 

2. Lobbying harder - On a more positive note, Geoff and Lara Jacob from Blue Bus Tours went on the Today 
show recently to vent their disappointment and to call for greater support for the industry. This call 
resonated and showed what can be done in promoting the industry and LDTC businesses, whenever and 
wherever. People will listen and Government's will act. 

3. Lobbying harder - Both John King from Premier Motors Services and APTIA, recently, attended a breakfast 
with the Deputy Prime Minister, the Hon Michael McCormack and this prompted the Deputy PM in his 
address to the gathering to comment; "My friends from the bus industry collared me as to why they weren't 
included in the most recent recovery initiatives." Perhaps this is what is meant by 'lobbying harder'? 

4. Lobbying harder - Chris Lowe, Executive Director for BAV has advised that he is seeking meetings with the 
relevant tourism and transport Ministers at both State and Federal levels and will leave no stone unturned 
to ensure that his members' businesses survive.  

5. ACCI - BIC is represented on ACCI's Tourism Committee, which through its Tourism Restart Taskforce has 
direct access to Government. BIC’s role is to make sure they know there are buses and coaches in this 
tourism mix.  

6. ACCI's Tourism Committee – BIC is represented on this committee which has considered 
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(i) The opening of borders, both internally and internationally is clearly linked to the vax roll out and the 
efficacy of each vaccine. Originally it was proposed that international borders would commence at stage 
1a. Apart from the NZ bubble this is now unlikely until much later in the year. In fact, ACCI has advocated 
further international bubbles by June. 
(ii) The OECD estimates that 80% of domestic travel is dependent upon international travel. Australia is   
seen in the middle of the pack.  ACCI further advocates that the Australian Government supports the 37 
member OECD protocol which is looking to open travel bubbles between OECD countries having adopted 
an OECD protocol for reopening. 
(iii) BIC has successfully convinced the ACCI Tourism Committee to incorporate road transport, more 
specifically the LDTC industry, into their submissions to the Government's tourism package in the 
upcoming budget. 

  
Final Comment: 
Nobody can help the LTDC industry better than its members. That is why the industry will get through this 
pandemic driven downturn. 
BIC is here to listen and to facilitate assistance as are State Associations. When the industry advises what it is 
needed, then BIC can react. 
 
Example: 
In the UK, the Coach Industry presented to Government a petition with 17,859 signatures, which simply 
stated; “provide a cash bailout for the coach industry before it is too late.” 
The outcomes was that the Government replied with an unprecedented financial support package which 
included the coach industry. 
 
In the meantime, BIC will continue to advocate for the LTDC industry and meet and attend wherever possible 
to make sure 'we lobby better." 
 
APTIA looks forward to hearing from LDTC operators with ideas that can be collectively discussed by the LTDC 
Advisory Group and acted upon. 

 

       INDUSTRY NEWS – What you need to know? 

       The Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery) Act 2021 

 On 27 March 2021, the Fair Work Amendment (Supporting Australia’s Job and Economic Recovery) Act 2021, (the 
Act), commenced. 

 
       The Act, in summary  

(i) Introduced a definition of ‘casual employment’ 
(ii) Repealed the definition of ‘long term casual’ and introduce a new definition ‘regular casual employee’ 
(iii) Introduced a new casual conversion National Employment Standard that: 

 

• Requires employers other than small business employers, to offer eligible casual employees, conversion to 
full-time or part-time employment (subject to the employer having reasonable grounds not to do so), and 

• Allows eligible casual employees (including casual employees of a small business employer) to request 
conversion to full-time or part-time. 
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(iv)  A casual employee becomes eligible if, during 12 months of employment, for the last 6 months of that period, 
has worked a regular pattern of work on an ongoing basis 

(v) Conversion do not occur in such circumstances where a significant adjustment to the employees’ hours of 
work, hours of work or days is involved, where a reduction in hours of work worked is anticipated at the time 
of conversion or the employer would have to increase the hours of work to accommodate part time or fulltime 
work.  

(vi) Provided for the Fair Work Commission (Commission) to conciliate disputes about casual conversion and allow 
some disputes about casual conversion to be dealt with in court as small claims 

(vii) Required the Fair Work Ombudsman to produce a Casual Employment Information Statement that employers 
must give to their casual employees 

(viii) Provided for courts to offset any casual loading paid to an employee against claims for unpaid relevant 
entitlements 

(ix) Provided for the Commission to vary enterprise agreements and modern awards to resolve difficulties in their 
interaction with the view of casual employee definition to casual conversion arrangements. 

 

To further assist its members, APTIA has posted on its website www.aptia.com.au/industrial-news-for-moving- 

people/industry-news various template documents including 

• A draft letter of employment to a school bus casual 

• A draft letter of offer of casual conversion 

• A draft letter advising that no offer of conversion will be made 
 
Members also need to acquaint themselves of their new obligations especially with respect to existing small 
business employers who are required to issue a Casual Employment Information Statement (CEIS), as soon as 
possible and of course to all new casual employees.  
 
A copy of the CEIS and an Updated Employment Information Statement can also be founder on the APTIA 
website www.aptia.com.au/industrial-relations-for-moving-people/industry-news  
 
Larger businesses, with 15 or more employees have a six month period, to issue the CEIS and, at the same 
time, consider whether to offer these employees casual conversion or not. 
 
The Fair Work Commission (FWC) is also conducting a review of all Awards, including the Passenger Vehicle 
Transport Award 2020, in accordance with the new legislation, which requires the FWC to review and vary 
modern Awards on the basis of their interaction with the new casual employee definition and casual 
conversion arrangements.  
 
Where the review of a relevant term finds an 'inconsistency' or 'difficulty' or 'uncertainty' within the meaning 
of section 48 (2) of the Act, the Commission must decide varying the Award as soon as practicable. 
 

 

Government Responds to Sex Discrimination Report (Respect@Work) 

The Government has recently responded, finally to the Report issues at least 12 months ago by the Sex 
Discrimination Commissioner Kate Jenkins into sex discrimination in the workplace. No doubt recent events in 
Parliament House have prompted he reply. 

 

 

http://www.aptia.com.au/industrial-news-for-moving-%20people/industry-news
http://www.aptia.com.au/industrial-news-for-moving-%20people/industry-news
http://www.aptia.com.au/industrial-relations-for-moving-people/industry-news
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For employers, some of the recommendations will see further amendments to the Fair Work Act to strengthen 
the rights of aggrieved persons to make complaints sand stronger powers to employers to rid themselves of 
proven employee involved in such activities.  

Set out below are the recommendations of the Government which will give rise to changes in the Fair Work Act. 
When this will happen is less clear. 

 Summary of key issues in the Government’s response relating to legislative and regulatory reforms are set out 
below. 

  
         Additional Fair Work Act Causes of Action 
  

• The Report recommended that the Fair Work system be reviewed to ensure and clarify that sexual 
harassment, using the definition in the Sex Discrimination Act, is expressly prohibited (rec 28). 

• The Government will review the Fair Work system once the amendments proposed under Recommendation 
16 have been implemented and their impact assessed. This relates to amending the objects of the Sex 
Discrimination Act, including to work with states and territories to remove the current exemption of state 
public servants. 

  
       Stop sexual harassment order 
  

• The Report recommended the creation of a ‘stop sexual harassment order’ in the Fair Work Act (rec 29). 
• The Government noted that it is important for workers to have effective avenues to raise complaints about 

sexual harassment quickly, however, the Government is of the view that the objective will be achieved with 
greater simplicity by clarifying that a ‘stop bullying order’ is available in the context of sexual harassment. 
  

       Positive duty on employers 
  

• The Report recommended that a ‘positive duty’ be inserted in the Sex Discrimination Act on all employers to 
take reasonable and proportionate measures to eliminate sex discrimination, sexual harassment, and 
victimisation, as far as possible (rec 17).  

• Noting that a positive duty already exists under existing WH&S laws and given the Report’s findings that the 
current system for addressing workplace sexual harassment is complex and confusing for victims and 
employers to navigate, the Government will assess whether such amendments would create further 
complexity, uncertainty, or duplication in the overarching legal framework. 
  

      Inquiry Powers for the Australian Human Rights Commission 
  

• The Report recommended that in combination with the above, broad powers be given to the Australian 
Human Rights Commission to assess compliance with the positive duty and take enforcement action (rec 18). 

• The Government will consider this recommendation pending the outcome of its assessment of 
Recommendation 17, relating to ‘positive duty’, above. 

  
      Unfair dismissal 
  

• The Report recommended the following in relation to unfair dismissal: 
  

(i) Amend Section 387 of the Fair Work Act to clarify that sexual harassment can be conduct 
amounting to a valid reason for dismissal in determining whether a dismissal was harsh, unjust, or 
unreasonable (rec 30). 
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(ii) Amend the definition of ‘serious misconduct’ in the Fair Work Regulations to include sexual 
harassment (rec 31). 

(iii) Additional guidance material for all employers relating to unfair dismissal, which includes dismissal 
relating to sexual harassment, be developed by the Fair Work Commission in consultation with the 
Workplace Sexual Harassment Council (rec 32). 
 

       Engagement with industry 
  

• The Report recommended that key industry and professional groups (unions, employer associations, employers, 
and other industry bodies) collaborate to establish industry and profession-wide initiatives to address sexual 
harassment in workplaces of all sizes (rec 47). 
  

• The Government noted this recommendation, welcoming any initiatives to support the prevention of sexual 
harassment across the private sector and strongly encouraging the sector to engage with the Respect@Work 
Council. 
  
The issues for our industry will be to ensure that employers are adequately empowered to take effective 
action against perpetrators of sexual harassment without fear of financial and legal consequences and that 
proper processes are in place once the legislation is presented to Parliament that it allows for a reasonable 
obligation upon employers rather than simply shift the burden of proof upon the employer to take immediate 
action without a proper process. 
 
I have established a smaller Workplace Equality Advisory Group to assist with the consideration of the 
legislation, once its presented and then for report back to the IWG. This Group will also look at other issues of 
equality in the workplace as they arise in our industry. 
 
 

Appointments to the Fair Work Commission  
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As the Easter break began, the Morrison Government has appointed five new members to the FWC, including 
former Liberal MP Sophie Mirabella. 

The former member for the Victorian seat of Indi and current manager of government and media relations for 
Gina Rinehart's Hancock Prospecting will be a commissioner at the workplace tribunal from May 24. 

Newly-sworn-in IR Minister Michaelia Cash has also appointed Sydney barrister Michael Easton as a deputy 
president (starting on April 7), along with another three commissioners – FWC general manager Bernadette 
O'Neill (from April 6), former Australian Hotels Association legal officer Phillip Ryan (from June 28) and former 
ACCI deputy workplace relations director Alana Matheson (from July 5). 

Senator Cash says in a statement she is confident that the appointees will execute their duties with impartiality 
and diligence. 

She also released biographies for each of the new appointees. 

When rumours emerged a fortnight ago about the prospect of Mirabella's appointment, Labor's shadow IR 
minister Tony Burke said the Coalition has been stacking the Commission "with employers and conservative 
ideologues so workers have less of a voice. " 

"Now they’ve gone a step further to make a blatantly political appointment of a Liberal politician," Burke said 
at the time. 

"One of the least conciliatory people to ever come through the Federal Parliament will now be in charge of 
conciliation for every workplace in the country." 

Labor and unions have long been unhappy about the balance of Coalition appointments. 

After then Minister Kelly O'Dwyer appointed five new members with strong employer affiliations in late 2018, 
then Shadow IR Minister Brendan O'Connor said "20 consecutive 'employer' appointments to the Fair Work 
Commission is an abuse of power by a desperate Government happy to take instructions from big business and 
trash the independence of a century old institution". 

"It is utterly reprehensible conduct that shows only hostility to workers in the labour market." 

ACTU secretary Sally McManus at the time accused O'Dwyer of a "disgraceful abuse of power", using the "dying 
days of her ministry to stack the supposedly independent umpire with big business lobbyists". 

APTIA Note: Alana Mathieson and Phillip Ryan were ACCI colleagues. 

           

        NEW PAID PARENTAL LEAVE PROVISIONS 

The Paid Parental Leave Rules 2021 have commenced, replacing the Paid Parental Leave Rules 2010, which are 
due to sunset (expire) on 1 April 2021. 
  
The Rules substantially replicate the 2010 Rules in their operation. However, structural changes have been 
made to ‘optimise readability and usability’ and bring the instrument in line with current drafting conventions. 
  
Some ‘minor operational amendments’ have been made to clarify policy queries that have arisen during the 
administration of the Paid Parental Leave scheme. A brief overview of these changes are provided below, which 
will not all be relevant to employers however have been included for completeness.  
 
The changes: 
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(i) clarify the matters that must be considered when working out whether a child was born of 
a surrogacy arrangement to align with current departmental practices of considering 
whether an arrangement meets state or territory definitions of a surrogacy arrangement; 

(ii) broaden the provision that excludes a person from claiming PLP if the child was entrusted 
to their care by a state or territory child protection agency; 

(iii) clarify that a person will not be precluded from claiming PLP where a child has been 
entrusted to their care by a child protection agency, unless the child was entrusted on the 
day they came into the person’s care; 

(iv) provide additional purposes for which a public interest certificate may be issued, in 
response to recommendations made by the Productivity Commission and advice from the 
Attorney-General’s Department; and 

(v) remove interest charge provisions, which have been redundant since new interest charge 
arrangements were included in the Act in 2016. 

         
       The transitional provisions provide as follows with respect to the application of the Rules: 

  
(i) The 2021 Rules apply in relation to a claim for either PLP or Dad and Partner Pay (DAPP) made by 

a person on or after 1 April 2021 (see section 84). 
(ii)   The 2010 Rules continue to apply to claims for PLP or DAPP made by a person before 1 April 

2021. This is despite the repeal of the 2010 Rules (see section 85). 
  

         

        IMPORTANT DECISIONS 

         Use of External Lawyers supported by FWC 

Majaraya Buenaflor and Peter Dening v Australian Health and Nutrition Association Ltd T/A Sanitarium 

Health   Food Company 

The FWC will allow multinational cereal giant Sanitarium to lawyer-up to defend two unfair dismissal claims, 
noting it is "stressful enough" for an HR manager to be a witness without also representing the company, while 
its membership of an employer group is irrelevant. 

Seventh-day Adventist owned Australian Health and Nutrition Association Ltd (trading as Sanitarium Health 
Food Company) sought permission for legal representation on the basis that it is a legally and factually complex 
case and its four in-house HR professionals could not do so effectively. 

As UWU industrial officer Justin Davis will be representing its former employees and has "significant industrial 
relations credentials and experience", Sanitarium said its own lack of experience would otherwise render it 
unfair. 

But the UWU said Davis is not a lawyer and cited recent full bench decision Wellparks Holdings v 
Govender (see Related Article) in arguing leave should not be granted just because an unfair dismissal case 
involves a jurisdictional objection. 

The union contended Sanitarium's group corporate counsel Daniel Rampling – an AWU legal officer for two 
years who previously worked at Sparke Helmore Lawyers – has significant IR and legal experience and could 
represent it effectively. 

It further argued membership of an industrial organisation should weigh against permission to instead use a 
lawyer. 

 

https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc1675.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc1675.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwcfb268.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwcfb268.htm
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59718
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Sanitarium is a member of the NSW Business Chamber but it said this should be irrelevant in the Commission's 
assessment of whether to grant permission under s596 of the Fair Work Act. 

Commissioner Bernie Riordan agreed, noting s596(4) provides an exception for lawyers or paid agents employed 
in a range of circumstances – such as by an industrial organisation representing an employer – but the legislation 
"does not say that a lawyer cannot appear for a party because the party is a member of an employer 
organisation". 

He also took the view that while Rampling had "some experience in appearing before industrial tribunals many 
years ago, it is obvious that his recent endeavours have been focused on the fields of corporate and commercial 
law, to the absolute exclusion of industrial law". 

Sanitarium's HR business partner, meanwhile, will be a witness in the case, Commissioner Riordan said. 

"Sitting in a witness box giving evidence is stressful enough for an individual without having to also be worried 
about the actual conduct of the case." 

Satisfied the matter "will have a significant amount of detail and sufficient complexity which will justify the use 
of legal representation pursuant to s596(2)(a) of the Act alone" and that he should exercise his discretion based 
on all the circumstances, Commissioner Riordan granted permission. 

Fisher Cartwright Berriman senior associate Michal Roucek will appear for Sanitarium. 

 

       FWC upholds decision to terminate employment for refusing the Flu Jab. 

Ms Bou-Jamie Barber v Goodstart Early Learning [2021] FWC 2156 (20 April 2021) 

In a significant decision acknowledging the "scarce" guidance on compulsory workplace COVID-19 vaccinations, 
the FWC has upheld a big employer's dismissal of a childcare worker for refusing to take a free flu shot. 

Rejecting the lead educator's argument that Goodstart Early Learning's mandatory vaccination policy 
represented an unlawful assault, Deputy President Nicholas Lake determined that her inability to back up claims 
of a "sensitive immune system" and a prior adverse reaction vindicated the employer's decision to dismiss her 
in August last year. 

Mindful of what he called the "unnatural[ly] high" interest in vaccinations, however, the deputy president 
sought to categorise his ruling as specific to the circumstances of the case. 

"In an attempt to limit a maladroit application of these findings in varied circumstances, I make the following 
remark: it is beyond the scope of this decision to consider whether the conclusions above extend even as far as 
the entirety of [Goodstart's] business, as the role each employee performs in fulfilling [Goodstart's] undertaking 
may differ," Deputy President Lake said. 

"An attempt to extrapolate further and say that mandatory vaccination in different industries could be 
contemplated on the reasons [contained in the decision] would be audacious, if not improvident." 

Noting that "guidance surrounding how [COVID-19 vaccinations] will be administered in the workplace is 
scarce", the deputy president emphasised that his decision "is relative to the influenza vaccine in a highly 
particular industry". 

"While this may seem obvious to most, given the climate we find ourselves in, it feels appropriate to make this 
declaration." 

 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s340.html
https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2021fwc2156.pdf
https://www.goodstart.org.au/about-us/our-vision
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Deputy President Lake's comments came after considering the merits of a case in which, after 14 "exemplary" 
years with Goodstart, it dismissed the Gladstone-based lead educator four months after she first raised 
objections about having a flu shot. 

Her initial objections over purported sensitivities and reactions came into sharper focus in June last year when 
Goodstart publicised a new policy requiring its 17,500 employees to have flu inoculations "unless they have a 
medical condition which makes it unsafe for them to do so". 

"On the [worker's] own account, multiple doctors refused to provide her a statement that she should be exempt 
from vaccination," said Deputy President Lake. 

"In a scenario where the cost of visiting medical practitioners was covered by [Goodstart], there was no barrier 
to collecting this information, if it existed. 

"In the absence of that evidence, it is unclear how I, or Goodstart, could be satisfied that there was valid ground 
for a medical exemption." 

The worker, he continued, received "ample time" to seek medical opinions, "and what she produced was 
evidence of coeliac disease, vague unsubstantiated accounts of an allergic reaction that was not anaphylaxis, 
and a statement that she a sensitive gut, which is not known to be a medical condition". 

"None of the above satisfies me that a medical exemption should have been granted in the circumstances." 

While finding the worker had no medical basis for refusing to take a flu shot, the deputy president also took 
issue with Goodstart's basis for dismissing her. 

"Now I must turn to a question which is not answered by the more than two thousand pages of material before 
me: why [Goodstart] sought to dismiss the [worker] for a purported lack of capacity and not for alleged 
misconduct – that is, a breach of the mandatory vaccination policy they had recently implemented." 

"It appears that at some unidentified point, [Goodstart] abandoned misconduct in favour of capacity. 

"As will be seen throughout my consideration, I find this to be an unfortunate choice by [Goodstart]. 

"I say this because I am not satisfied on the material before me that the [worker] lacked capacity to perform 
the inherent requirements of her role. 

"I am satisfied however, that a valid reason for dismissal exists, by virtue of [her] conduct in failing to comply 
with the lawful and reasonable direction of [Goodstart] to be vaccinated against influenza." 

Deputy President Lake observed that, had the worker been dismissed for misconduct, "the submissions and 
subsequent litigation would have been made far simpler". 

"Further, it would have allowed the [worker] to properly engage with the legal issues that are relevant, as 
opposed to submissions based on a lack of capacity." 

It found it "difficult" to accept that vaccination constituted an inherent requirement of the worker's job. 

"Further, where [she] has successfully performed her role for many years, it is difficult to see how the policy is 
not simply seeking to artificially impose an inherent requirement upon her." 

Ultimately, however, the deputy president concluded that as the direction to be vaccinated was lawful and 
reasonable, "a valid reason for termination exists based on the [worker's] conduct in failing to comply with that 
direction." 

Deputy President Lake, in finding the dismissal lawful, had first to consider the worker's assertion that being 
forced to vaccinate constituted assault and battery. 

"The allegation of battery is likely to fail," he observed. 
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"It is clear that [the worker] never actually received the vaccination; she asserted her right not to be vaccinated 
and therefore the lengthy medical exemption and show cause process detailed above was undertaken. 

"Battery requires 'the defendant doing an act which causes physical contact with the plaintiff'. 

"No contact with the [worker] was alleged at any point and I am not satisfied the action would be successful. 

"The allegation of assault is also likely to fail. 

"On the evidence before me, the [worker's] alleged perception that Goodstart would threaten to inflict a 
vaccination on her does not seem objectively reasonable. 

"From the material filed by both parties, it is apparent that the worst possible outcome for [her] was termination 
of her employment. 

"The idea that Goodstart would threaten to [her] that they would vaccinate her seems fanciful. 

"It does not seem far-fetched to say that the process of implementing mandatory vaccination may have made 
[her] feel threatened that she must provide her consent to the vaccination, or face termination (or otherwise 
qualify for a medical exemption). 

"However, this is not the same as the threat of being forcibly vaccinated. 

"For the reasons above, I am not satisfied an action in assault would be successful." 

On the question of fairness, the deputy president noted that while the "exemplary and longstanding" worker's 
dismissal was "unfortunate", it was important to recognise that she "did knowingly and consciously object [to 
vaccination], and in doing so was aware of the consequences". 

"The process of termination extended over 4 months and the decision to terminate was not a hasty one," he 
said. 

"The dismissal can be considered fair in all the circumstances when considering the paucity of medical evidence 
presented by the [worker] and the lengthy process attempted to obtain said medical evidence. 

"The [worker] put forward numerous arguments around the implementation of the policy being flawed, the 
policy not bending to meet [her] circumstances, and [Goodstart] not having any medical evidence that it was 
safe for [her] to be vaccinated. 

"Ultimately, these concerns and problems all come back to the inability of the [worker] to provide any material 
that indicates there was a genuine risk in her being vaccinated. 

"The policy was appropriately adapted and had any evidence been presented that there was a real medical 
exemption it would have been considered and accepted, as was the case with over one hundred other 
Goodstart employees. 

"[Goodstart] made its requirements abundantly clear and the [worker] failed to comply, by choice. 

"Accordingly, her employment was terminated. 

"Having considered all of the evidence and submissions in the context of the statutory considerations I am not 
satisfied the dismissal was harsh, unjust or unreasonable." 

Observing that Goodstart's enterprise revolves around caring for children with generally poor hygiene, Deputy 
President Lake said it adopted a mandatory flu vaccination policy after considering alternatives. 

"Once adopted, [Goodstart] implemented a communication strategy to inform employees of the need to be 
vaccinated." 
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"They ensured that they communicated broadly and anticipated that there might be medical grounds for the 
vaccination to be unsafe. 

"Accordingly, the policy provided for a medical exemption to vaccination. 

"The exemptions were managed first by the People and Culture team and then reviewed by a panel of senior 
Goodstart staff of various disciplines. 

"The panel was to review evidence provided and determine whether to accept the exemption, request further 
information, or move to termination. 

"Several medical responses were accepted, and exemptions were provided. 

"In the case of the [worker], the medical information provided by her practitioners was not sufficient. 

"Further information was requested but it did not help substantiate a valid medical exemption and ultimately, 
[her] employment was terminated. 

"This is a case where the employer made a logical and legal analysis of the risks and hazards in the workplace, 
developed a response and implemented a policy to target that risk. 

"The policy was a reasonable one and the [worker] chose not to comply. 

"No medical exemption was substantiated and accordingly, [her] employment came to an end. 

"I am not satisfied that is unfair. 

"The application is dismissed." 

Deputy President Lake's ruling follows Deputy President Ingrid Asbury's decision last November in which she 
found it arguable another Goodstart worker unreasonably refused a lawful direction when declining a 
mandatory flu vaccination (see Related Article). 

The Federal Circuit Court will meanwhile on May 11 mediate an ABC make-up artist's discriminatory adverse 
action claim in which she is suing the broadcaster for over its decision to put her on paid leave followed by 
unpaid personal leave last September when she refused to comply with its mask-wearing direction (see Related 
Article). 

In another case on foot, he FWC will probe whether in-home care provider Ozcare unfairly sacked a long serving 
care assistant who refused a compulsory flu shot on allergy grounds (see Related Article). 

 

IMPORTANT DATES 

• Tasbus Annual Conference – 28 and 29 May 2021 

• BusVic Maintenance Conference and Trade Show – 28 and 29 June 2021  

• Australasian Bus & Coach Expo 2021 – 29 and 30 September 2021 

          

https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59570
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59847
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59847
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59712
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        APTIA Breakfasts 

          Friday 25 June 2021, hosted by KHQ Lawyers, Melbourne. 

                                                                        Wednesday 15 September hosted by Kinnect, Health Specialists. 

         

         BIC National Annual Conference (Including BIC and APTIA AGMs) 

              21 to 24 November 2021; Hotel Sofitel, Brisbane 

 

         

 

          APTIA contact 

                           

              
 
                        Email:  imacdonald@bic.asn.au  Mobile: 0427 206 326 

https://en.wikipedia.org/wiki/File:NCI_Visuals_Food_Meal_Breakfast.jpg
mailto:imacdonald@bic.asn.au

