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        MEMBERSHIP NEWS 

         Geoffrey Ferris marries 

          

It was a great occasion for many of APTIA’s members to be present at the wedding of Buslines Group State 

Operations Manager, Geoffrey Ferris, as he married his beautiful bride, Dianne Gordon, on Saturday 8 May. 

 It is fair to say that Dianne had been indoctrinated into the Bus Industry, well before this great day, but 

everyone, to a person wished Geoffrey and Di the absolute best. 

A big Buslines Group contingent was present, including the Godfather, Frank DaPuzzo and his wife Connie, 

Buslines General Manager, Peter Ferris and his wife Julie, Ballina Depot Manager, Aaron Neilson, and his 

partner, Praga.  

Geoffrey’s work colleagues, Tina Woodman and Andrew Ferris completed the Buslines Group representation. 

Volvo legend, Ray Andrich, held up the BIC manufacturers’ representation, whilst APTIA members Matt 

Threlkeld and his wife Vanessa represented BusNSW and Chris and Kylie Fogg represented Port Stephens 

Coaches.  

It was also good to see Joe and Roma Calabro looking so well after their departure from the industry with the 

sale of the Transit Australia group.   

 

         APTIA’S Melbourne IR Breakfast 

               

APTIA will hold its second IR brekafast of the year, hosted by Chris Gianatti of KHQ Lawyers, level 4, 600 Bourke 

Street, Melbourne commencing at 8.00am sharp on Friday 25 June 2021.  

 

APTIA breakfasts always stimulate a lot of interaction about important IR issues, whilst, at the same time, 

allowing members to enjoy each other's company and a lovely breakfast, sponsored by generous hosts, KHQ 

Lawyers. 

https://en.wikipedia.org/wiki/File:NCI_Visuals_Food_Meal_Breakfast.jpg


 

3 

 

 

 
Issues which will take up much of the discussion will be: 
 
Casual employment - what changes have been made to the way you employ casuals since the introduction of 
a statutory definition of casual employment and the introduction of casual conversion into the national 
employment standards?  
 
Vaccinations - have you undertaken a risk assessment of your workplace, as recommended by Safe Work 
Australia, to ascertain whether vaccinations against Covid-19 should be made compulsory, for all 
employees? Consideration of three most recent cases in which termination of employment was upheld where 
the employee had refused to get the flu vaccination.  
 
Respect@ Work - how do you propose to deal with the prospect that you may have a positive duty to take 
measures to eliminate harassment and discrimination in your workforce, which has been recommended by the 
Respect@Work report, released, last year, by Kate Jenkins, the Sexual Discrimination Commissioner at the 
Australian Human Rights Commission?   
 

The breakfast promises and opportuinty to IR nerds to better understand employment issues and how they are 

handled by their colleagues. 

. 

       APTIA Out and About 

        

Over the month a contingent of NSW bus operator members of APTIA were hosted by the TWU Super, National 

Business Relations Manager, Varenya Mohan Ram General Manager at a luncheon in which the Super Fund 

outlined the current future financial predictions and performance strategies of the super fund. 

Members included BusNSW, CDC, Buslines Group and Keolis Downer. 

The NSW State Secretary, Richard Olsen, supported by TWU Union Official, Nimrod Nyols, also outlined the 

Unions plans for upcoming negotiations with the NSW bus operators for new enterprise agreements. 

APTIA also participated in a zoom conference call with the former Small Business Minister, Bruce Bilson, who is 

now the Small Business Ombudsman, a position Bruce created when he was the Minister.   

 

        

          



 

4 

             

 

       INDUSTRY NEWS – What you need to know? 

       Summary of the Budget 

          Wages Growth 

The Federal Government is forecasting in its Budget that wage growth, after it fell to coronavirus-driven record 

lows, will not exceed consumer price inflation until 2024-25. 

Treasury expects that inflation to substantially outpace wage growth in the current financial year, with the cost 

of living up by 3.5% and the WPI just 1.25%. 

The gap narrows next financial year (CPI 1.75%, WPI 1.5%), level-pegs in 2022-23 (both 2.5%) and wages edge 

ahead in 2024-25 (CPI 2.5%, WPI 2.75%). 

 

 
 

Treasury expects unemployment to drop from 5.5% in the current financial year to 4.5% in 2023-24 and 2024-

25. 

It says the recovery in the WPI in the December quarter reflected "a rollback of pay reductions implemented 

earlier in the year as employers responded to the impact of the pandemic". 

"Modest inflation outcomes however have meant that consumers have maintained purchasing power with real 

wages growth in line with the 10-year average." 

It says the "near-term outlook" in which WPI remains subdued "is consistent with low wage increases in new 

federal enterprise bargaining agreements and state public sector wage caps that are expected to moderate the 

outlook for wage growth over the forecast period". 

"Towards the end of the forecast period, the lower unemployment rate and broader economic strength should 

see wages begin to pick up," it says. 

It considers that "further falls in the unemployment rate below the NAIRU will likely see wage and price growth 

become increasingly sensitive to employment growth". 

"However, the extent to which tightening labour market conditions will flow through into wage and price 

pressures remains highly uncertain". 

 

 

 

https://cdn.workplaceexpress.com.au/files/2021/11BudgetParameters2021.png
https://cdn.workplaceexpress.com.au/files/2021/11BudgetParameters2021.png
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It says there is a possibility that "stronger labour market conditions" could push wage up over the next four 

years, while continuing international border closures "may cause labour shortages and place upward pressure 

on wages in selected industries". 

It reiterates that Treasury "has recently updated its approach to estimating the NAIRU, resulting in a lower 

NAIRU estimate that lies within the band of 4.5 to 5%". 

"A lower NAIRU is consistent with the international experience prior to the pandemic of low unemployment 

with little to no inflation.” 

More funding to the FWC and OFWO 

The Morrison Government's Budget has provided $10 million in "regulatory technology solutions" for employers 

to obtain "real-time data" on award pay and conditions from the FWC. 

The funding is part of a four-year cross-portfolio "deregulation" package worth almost $136 million, which will 

make it easier for businesses to "get people into jobs and interact with government". 

The Budget papers say the FWC will receive $5.2 million for the work over four years, including $2 million in 

2021-22. 

IR Minister Michaelia Cash says the $10 million will go towards "regulatory technology solutions for modern 

awards obligations". 

"This will support a number of initiatives, including allowing payroll and business software developers to 

integrate, in real-time, data on award pay and conditions from the Fair Work Commission directly into payroll 

and business products at a lower cost." 

"This will make it easier and cheaper for business to comply with awards, pay staff correctly and give them 

greater confidence to hire new employees," according to Senator Cash. 

It appears the work will build on the FWC's Modern Award Pay (MAP) database which gives award rates and 

penalties, a plan discussed in last year's tripartite consultations in the IR working groups established by former 

IR Minister Christian Porter. 

An internal ACTU report last year said that, "supervised by the FWC and industrial parties, the MAP would 

provide appropriate rates and penalties payable under award to payroll software providers". 

"If used correctly this database could provide comfort to employers that the rates that were being applied were 

correct. 

"In return users would gain protection from prosecution to the extent they might be prosecuted for 

underpayment.  

"This would not extend to an employer who applied the incorrect rate or did not use the system as intended."  

The package also includes $7.2 million over three years from 2021-22 to improve the government's 

online Employment Contract Tool which helps small business employers to make employment contracts that 

comply with workplace laws. 

The Budget also includes $8 million in additional funding for the Registered Organisations Commission, at the 

rate of an extra $2 million a year for an agency that received $5.3 million in funding in the 2020-21 budget. 
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The Fair Work Ombudsman received increased funding last year to deal with a higher workload, but the 2021-

22 Budget does not include a start date for the government's promised national labour registration scheme 

which is still being negotiated with the states and territories 

Respect @Work 

The Budget includes $9.3 million over four years to support the implementation of the government's response 

to the Respect@Work report by Sex Discrimination Commissioner Kate Jenkins, plus $6 million to the Workplace 

Gender Equality Agency and the Australian Public Service Commission to strengthen reporting on sexual 

harassment, prevention, and response.  

Superannuation Guarantee Charge  

Nothing was said in the budget regarding the SGC and its proposed increase to 10% from 1 July 2021. It is safe 

to assume that the increase will occur as proposed. 

However, the limitation on wages exceeding $450.00 a month before the SGC commenced was removed in the 

budget and will become legislation when the supply bills are approved. 

 

The Opposition plans for Industrial relations  

Shadow IR Minister Tony Burke says an Albanese Labor Government will "actively and deliberately return" the 
Fair Work Commission bench to balance, after a slew of long-term Coalition appointments - some stretching 30 
years - from employer and Liberal backgrounds, but the Government might get to further make its mark before 
the next election. 

Burke used a speech on Wednesday to flag that if it takes power at the next election, Labor will seek to change 
the composition of the FWC  

He told the TWU's national council in Darwin that Labor's plans to protect "gig" workers would require giving 
the Commission more power. 

But if Labor gives the Commission the power to "do the right things" then it also needs "the personnel to do the 
right things". 

"Of our original 46 appointments that we made in government, which were balanced, from people from both 
sides of the negotiating table, only 16 of those remain." 

Burke said the Coalition has made 28 "consecutive appointments" over the past eight years, although this figure 
appears to include three made by the Howard Government to predecessor bodies of the FWC (Deputy President 
Reg Hamilton and Commissioners Paula Spencer and Bruce Williams). 

An Albanese government would also legislate to criminalise wage theft and put a greater onus on employers to 
eliminate sex discrimination under reforms to the industrial relations system. 

Labor this year voted against the government’s omnibus legislation to criminalise wage theft because it was 
tied in with other industrial relations measures the party opposed. “We will make wage theft a crime,” Mr 
Albanese said on Thursday night. “This should have been done. It could have been done. But the Morrison 
government voted to remove it from their own legislation. 

With workplace sexual harassment a political issue following allegations of rape in Parliament House, Mr 
Albanese said a government he leads would legislate to “make it clear” employers have a positive duty to take 
measures to eliminate harassment and discrimination.  

https://www.tonyburke.com.au/speechestranscripts/2021/5/10/speech-transport-workers-union-national-council-darwin-may-5-2021
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The recommendation was in the Respect@Work report completed last year by Sex Discrimination 
Commissioner Kate Jenkins but was not adopted by the Morrison government. 

The report found there was too great an onus on victims of sexual harassment to make a complaint, rather than 
a duty of employers to ensure there was no wrongdoing occurring. 

A Labor government would draft the legislation after consultations with the Workplace Sexual Harassment 
Council, employers, workers, unions, and legal experts. “More than a year ago, the government received the 
Respect@Work Report,” Mr Albanese said. “Every woman should feel safe in every workplace, including this 
one. 

“The report recognised employers’ responsibility to eliminate sex discrimination, sexual harassment and 
victimisation from their businesses. 

“Labor in government will work with experts, employers and unions to make sure this responsibility is clear in 
our law, as was recommended by the report.” 

Of the 55 recommendations made in the Respect@Work report, the government agreed to 40, agreed in-
principle or in-part to six, and noted nine. 

 

NZ Fair Pay Agreements and Implications for Australia 

  

New Zealand's Ardern Labour Government is drafting legislation to overhaul its IR system and introduce 
occupation and industry-wide bargaining where unions can demonstrate support or it passes a public interest 
test, but businesses say its "compulsory" nature breaches international law. 

In a boost for the ACTU's push for industry-wide bargaining in Australia, the Ardern Government 
has announced it is delivering on last year's election commitment to legislate Fair Pay Agreements. 

New Zealand Workplace Relations Minister Michael Wood says the deals will set minimum standards for all 
employees and employers in an industry or occupation to improve wages and conditions and "level the playing 
field so that good employers don't get undercut and disadvantaged". 

The legislation, which Wood expects to pass next year, empowers unions to initiate the Fair Pay Agreement 
process by meeting a representation threshold of support from 10% or 1000 workers, or a public interest test. 

All Fair Pay Agreements must include base wage rates, ordinary hours, overtime, and penalty rates, and by 
agreement can include other conditions such as redundancy, leave and OHS. 
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They can also exempt businesses experiencing significant financial hardship, set regional differences and other 
differential terms, and provide a "preferential payment" for union members to cover their membership fees. 

Industrial action cannot occur during negotiations, but mediation is available, while New Zealand's Employment 
Relations Authority will also vet agreed deals to ensure terms are lawful before they go to a vote. 

A majority of both employees and employers must vote in favour of a Fair Pay Agreement before it can be 
ratified, and if a second vote fails, the Employment Relations Authority will decide to set the deal's terms. 

Workers on individual contracts will not initially be included in the scheme and employers will face penalties if 
they try to avoid coverage by misclassifying employees as contractors. 

The government is, however, planning to incorporate contractors into the Fair Pay Agreements later. 

Wood says New Zealand's workplace relations system has undervalued essential workers such as cleaners, 
supermarket workers and bus drivers, and Fair Pay Agreements "are about turning that around and ensuring 
that working Kiwis get a fair go again". 

"Fair Pay Agreements will help good employers by stopping the race to the bottom we've seen in various 
industries and encourage competition that isn't based on low wages, but on better products, services, and 
innovation." 

The New Zealand Council of Trade Unions and Business New Zealand will each receive $250,000 a year to 
support their coordination roles in the new system. 

Business New Zealand Chief Executive Kirk Hope says employers are "not interested in compulsory, nation-wide 
pay agreements, irrespective of any funding support offered", and the plan to implement them "should be 
terminated". 

New Zealand Council of Trade Unions President Richard Wagstaff meanwhile says the introduction of Fair Pay 
Agreements "signals the biggest change to workplace laws in several decades” and is what union members have 
been campaigning for. 

He says they will bring about a "more balanced employment relationship between working people and 
employers – putting people back at the centre of employment". 

Director of the Australia Institute's Centre for Future Work, Jim Stanford, says the development is "excellent 
news" at a moment when labour advocates around the world have "priorized sector bargaining as a critical 
strategy to lift standards". 

"I predict that this innovative NZ policy will be globally influential," Stanford says. 

A Centre for Future Work paper by economist Alison Pennington, published ahead of Australia's 2019 federal 
election, says New Zealand's introduction of industry-wide bargaining agreements is "highly relevant to 
Australia, given the strong union campaign in support of similar arrangements here". 

Pennington says the ALP indicated at the time that, if it formed government, it would "move to extend multi-
employer bargaining to industries where existing collective bargaining arrangements have not been effective", 
such as in early child education and security. 

"Implicit in the ALP's commitment to expand the scope of bargaining is an acknowledgement that the Fair Work 
Act and current collective bargaining settings are not up to the task of lifting workers' wages (including 
extending bargaining rights to workers in labour hire, gig and casual work, and small businesses)," Pennington 
says. 
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        Workers and Vaccinations – Questions I need answers to. 

Can I require customers and visitors to prove they have been vaccinated before entering my workplace? 

It is unlikely that WHS laws require you to ask customers and visitors for proof of vaccination. 

If you want customers and visitors to be vaccinated as a condition of entry to your premises. you should seek 

advice before you take any action as there may be privacy and discrimination issues that apply.  

For more information on privacy, go to the Office of the Australian Information Commissioner website. For 

more information on anti-discrimination laws, go to the Australian Human Rights Commission website.    

Can my workers refuse to come to work because another worker is not vaccinated? 

Under WHS laws, a worker can only cease or refuse to carry out work if the worker has a reasonable concern 

that to carry out the work would expose the worker to a serious risk to the worker’s health or safety from an 

immediate or imminent exposure to a hazard. In most circumstances, a worker will not be able to rely on the 

WHS laws to cease work simply because another worker at the workplace is not vaccinated, however this will 

depend on the circumstances. 

There is currently insufficient evidence about the impact of COVID-19 vaccines on the transmission of COVID-

19. Therefore, there is no reason why workers who are currently attending workplaces with other people should 

stop doing so because of the vaccine rollout. For vulnerable workers, you should continue to implement other 

working arrangements where you reasonably can, such as working from home. 

You should also talk to your workers to understand their concerns and assure them that you are continuing to 

implement all other control measures which are known to reduce the spread of the virus in the workplace, such 

as physical distancing, good hygiene and increased cleaning. These measures must remain in place, even if your 

workers are vaccinated.  

Some of my workers cannot be vaccinated because of medical conditions. How do I protect my unvaccinated 
workers from COVID-19? 

A safe and effective COVID-19 vaccination is only one part of keeping the Australian community safe. You must 

continue to implement all reasonably practicable control measures in your workplace, such as such as physical 

distancing, good hygiene and increased cleaning and maintenance.  

You must also conduct a risk assessment to determine whether particular working arrangements should be put 

in place for workers who cannot be vaccinated. You should consider the worker’s specific characteristics, the 

nature of your workplace and the type of work the worker performs. More information can be found on the 

vulnerable workers page. 

Will I be held liable under WHS laws if I do not make my workers get vaccinated and one of them gets COVID-
19? 

There is currently insufficient evidence about the impact of COVID-19 vaccines on transmission of the virus 

which means that a worker could get COVID-19 even if they are vaccinated. It is therefore unlikely that you have 

breached model WHS laws simply because you do not require your workers to get vaccinated. More information  

 

 

about:blank#whs
about:blank
about:blank
about:blank#whs
about:blank#whs
about:blank#control-measures
about:blank
about:blank
about:blank
about:blank#control-measures
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank#model-whs-laws
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on compliance and enforcement of WHS laws during the pandemic is available on the Statement of Regulatory 

Intent page.  

A safe and effective COVID-19 vaccination is one part of keeping the Australian community safe and you can 

encourage your workers to get vaccinated if they can. But you must continue to implement all reasonably 

practicable control measures in your workplace, such as such as physical distancing, good hygiene and increased 

cleaning and maintenance. Your workers should not come to work if they are unwell – even if they are 

vaccinated.  

What about my obligations under workers’ compensation laws? 

Under workers’ compensation laws workers may be entitled to workers’ compensation if they contract COVID-
19 while at work, regardless of how they contracted it. Workers’ compensation laws differ in each state and 
territory, so you should seek advice from your workers’ compensation authority. Contact details and more 
information on workers’ compensation is available on the workers’ compensation page 

 

Wages Growth  

The ABS has delivered a small boost to hopes that wages growth might exceed restrained government 
projections after March quarterly figures showed an annual lift of 1.5% across the economy. 

The March quarter's headline number pips last week's Federal Budget forecast that wage growth in the current 
financial year would be just 1.25%, well below forecast inflation of 3.5%. 

The Budget predictions followed on the heels of the RBA earlier this month forecasting sub-2% wage growth for 
the next two years, noting that it will almost entirely be driven by the private sector as public sector wage caps 
remain in effect. 

Seasonally adjusted, private sector wages increased by 0.6%, while public sector wages grew by 0.4%. 

The corresponding figures in original terms were 0.5% and 0.4% respectively. 

The most recent Consumer Price Index figures showed inflation spiking 0.6% for the March quarter. 

The whole-economy figure of 1.5% improves on the December quarter's seasonally adjusted annual growth rate 
of 1.4%, which mirrored the quarter's historic low for data first collected in September 1998. 

The ABS said the growth in wages was partially explained by improving business conditions "[which] saw 
employers revisit wage reviews for jobs paid by individual arrangement that had been placed on hold during 
the peak of the pandemic". 

The bureau also pointed to the FWC's phased implementation of award increases from last year "[which] saw 
the final group of awards (accommodation and food services, retail trade, arts and recreation, aviation and 
tourism industries) receive scheduled increases in March quarter". 

"The shift in timing of these award increases, from a regular September quarter, has dispersed the influence 
these jobs have had on quarterly growth across the September, December and March quarters," explained the 
ABS. 

The RBA has slightly raised its forecast its wage growth forecast, noting that it will almost entirely be driven by 
the private sector as public sector wage caps remain in effect. 
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It now expects wage growth to reach 2.25% by mid-2023, after forecasting sub-2% growth for the next two 
years in its November monetary policy statement last year (see Related Article). 

It says in today's Monetary Policy Statement that many employers that imposed temporary wage freezes last 
year reversed them in the December quarter, "a little sooner than previously expected". 

"Liaison indicates that many of the firms that currently have wage freezes in place plan to unwind them in 
coming months, while fewer firms plan to implement new ones," it continued. 

Nevertheless, it said, "wage freezes remain fairly widespread across industries", with more than a quarter of 
companies the Bank's business liaison program reporting they had a freeze in place last month. 

The RBA said wage growth will "remain subdued". 

It said its liaison program indicates that companies this year have maintained the pattern of recent years, in 
which average wage growth has been below 3%. 

The bank said this "stands in contrast" to results "over much of the previous two decades, when a large share 
of firms reported average wage increases of more than 3%". 

         

        IMPORTANT DECISIONS 

         Gig Economy driver deemed an employee 

          Diego Franco v Deliveroo Australia Pty Ltd [2021] FWC 2818 (18 May 2021) 

The FWC has in finding a Deliveroo rider was an employee who must be reinstated criticised the platform for a 
"callous and perfunctory" dismissal "most notable for its absence of compassion". 

In a major breakthrough for the TWU's continuing bid to establish that gig workers are employees, 
Commissioner Ian Cambridge has held that Deliveroo rider Diego Franco was an employee entitled to protection 
from unfair dismissal. 

Franco says he worked for the company for three years, until it emailed him in April last year to say it would 
terminate his "supplier agreement" within a week due to his slow deliveries. 

Deliveroo lodged a jurisdictional objection to his unfair dismissal application on the basis he was an independent 
contractor, not an employee, and was not dismissed. 

Commissioner Cambridge in today rejecting the company's arguments observed that Franco had "every 
justification for being aggrieved by the callous and perfunctory termination of his services, and any criticism of 
Deliveroo's conduct was understandable". 

"In the particular circumstances of this case, the primary remedy of reinstatement would represent an 
appropriate and just rectification that reflected a termination that was most notable for its absence of 
compassion. 

"Irrespective of whether Mr Franco was a contractor or an employee, it was plainly unconscionable to terminate 
what would be well understood to be his primary source of income, without first hearing from him. 

"The capacity to undertake a detailed analysis of Mr Franco's performance statistics should not remove the 
human factor." 

Commissioner Cambridge said he will also order continuity of service and the restoration of lost pay. 

Deliveroo has indicated it will appeal the decision. 

 

https://www.rba.gov.au/publications/smp/2020/nov/pdf/statement-on-monetary-policy-2020-11.pdf
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59520
https://www.rba.gov.au/publications/smp/2021/may/pdf/statement-on-monetary-policy-2021-05.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc2818.htm
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         Onus of proof in a harassment case lies with the Accuser 

Weller v Anderson [2021] FCA 503 (13 May 2021) 

In a case affirming that the onus of proof lies with the accuser in harassment cases, a court has thrown out a 
mechanic's claim seeking $160,000 compensation after finding insufficient evidence that his alleged employer 
was responsible for sending lewd and suggestive texts. 

Claiming compensation for lost past and future income and "severe mental health problems", the mechanic 
alleged he was employed at the respondent's workshop before quitting in late 2018. 

Considering competing versions of events that began with the respondent denying the mechanic ever worked 
for him, Justice Neil McKerracher elected to hurdle the employment question on the basis that if the alleged 
conduct were accepted it would still constitute sexual harassment under s.28A of the Sex Discrimination Act. 

"If the events occurred in the manner described, they would have been distressing to the [mechanic]," agreed 
Justice McKerracher. 

"But [he] has the burden of proof in these matters. 

"His accusations are seriously damaging to the reputation of the respondent." 

The judge continued to observe that he did not accept the respondent's suggestion that the texts were "light-
hearted fun". 

"They were seemingly sent by someone, but the respondent says (without contradiction or cross-examination) 
that his mobile phone was always 'on the desk for customer communications' and the texts could have been 
sent by any staff member (it was in that context this he referred to light-hearted fun within the workplace)." 

"It is impossible to properly reach a conclusion that it was the respondent who personally sent the messages to 
the [mechanic] in all these circumstances. 

"That said, if it is sought to explain the texts as part of 'light-hearted banter', I would not accept such a 
submission. 

"The content was fundamentally inappropriate in a workplace." 

Justice McKerracher said it was equally impossible to accept the mechanic's "strenuously denied" account of 
events. 

"After studying the affidavit material, itself closely and considering the submissions made for the parties, there 
are no extrinsic corroborating factors allowing me to find support for the [mechanic's] account. 

"Significantly, there were no contemporaneous corroborative statements or reports to authorities such as the 
police and less importantly, no support for the account given by third parties. 

"As to the respondent’s denials, there were no inconsistencies within his account or with other objective 
material to give rise to doubt as to [his] denials. 

"As noted, much of the respondent’s material is irrelevant (and also salacious) but the relevant denials are 
unshaken by any material and not shown to be implausible in any way." 

In the same vein, said the judge, there was little if any evidence to support the mechanic's compensation claim. 

"I repeat that the [mechanic] has the onus of proof of such serious assertions." 

"But there is no corroborative support of any nature whatsoever for [his] account. 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/503.html
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"[He] did not press for oral evidence or for cross-examination. 

"He did not point to any inconsistencies in the account of the respondent or to any inherent implausibility in 
the account. 

"I cannot be satisfied in all the circumstances that he has discharged that onus. 

"The application must be dismissed." 

          

Sacking after Social Media Posts 

Mr Matthew Thompson v 360 Finance Pty Ltd [2021] FWC 2570 (6 May 2021) 

The FWC has upheld the sacking of a finance broker who posted sexually explicit Facebook memes, including 
one featuring a colleague after seeking her permission, finding a "robust" and sub-par workplace culture did 
not make his ousting unfair. 

The broker claimed 360 Finance waived its right to summarily dismiss him over the social media posts in June 
last year because it demonstrated a willingness over his seven-year tenure to tolerate comparable workplace 
conduct. 

Given he also had a history of receiving "first and final warnings", the broker said he had no reason to expect 
he was actually on his final warning. 

The employer handed him a third "final" warning and demoted him from a second-in-charge position in 
November 2019 for telling a client: "You might need to tighten your skirt". . . "because invoicing is done by 
women mate". 

In June last year he posted a meme to his personal Facebook page showing him and a female colleague with a 
picture of a washing machine leaking suds onto the floor and the words "You pulled out right?" and "Yeah, of 
course". 

Although the colleague confirmed he sought her permission before posting the meme and said she was not at 
first offended, she later told him to remove it when current and former colleagues started commenting and 
contacting her about it. 

After taking it down he posted a second meme with a picture of himself and the words: "That moment after 
you've dropped a meme with the aim to upset some c---s... And you get to hear, c---s are upset". 

The employer dismissed him two days later after he refused to provide a written response to a "show cause" 
letter and told them a "funny" meme on his personal social media account did not warrant the loss of his job. 

The broker told the FWC in support of his unfair dismissal application that 360 Finance's former owners took a 
"hands off" approach to employee management, permitting or ignoring "all sorts of conduct". 

This included racist and sexist emails, swearing at, and engaging in "aggressive or abusive" conversations with 
colleagues, clients, and suppliers, and "regular sexual harassment" in the form of "public groping" and sexually 
suggestive comments, he claimed. 

Despite engaging in some of the behaviour himself, the broker said the company promoted him to a leadership 
position in 2019 and did not reprimand him for the way he spoke to clients until later that year. 

Of a 2018 incident, in which he posted a meme with a photograph of another colleague and the words "I wasn't 
always a shit cunt, oh wait I'm [name]", he alleged a manager only told him to remove it because he failed to 
seek the colleague's permission. 

 

https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc2570.htm
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But a general manager installed after new owners took over the company in early 2019 refuted claims it 
tolerated the behaviour and said he was taking steps to improve its workplace culture. 

Deputy President Nicholas Lake ruled the "culture at [360 Finance's] business fell considerably short of the 
standards expected of a workplace". 

He also found "imperfections with [360 Finance's] process insofar as multiple 'final' warnings were provided 
which may have caused some opacity in the mind of the [broker] as to the consequences of his conduct". 

But the deputy president noted some of the management action occurred under the company's previous 
owners, while the new owners appeared to be taking steps to improve the workplace culture. 

Although "based on some of the evidence given there was still a considerable way to go", he said their actions 
"are consistent with a reforming workplace". 

Deputy President Lake also accepted the broker's colleague knew he was about to post the meme and her 
evidence of its effect "may be coloured by subsequent events and embarrassment", adding it "should have been 
reasonably foreseeable" others would see it. 

"However, I do not accept the [broker's] assertion that viewed against that backdrop his behaviour was not 
inappropriate or, at the very least, not serious enough to warrant his dismissal," the deputy president said. 

"His conduct was plainly inappropriate, if not also unlawful." 

Finding the broker's conduct "plainly gave rise to a valid reason for dismissal" and that 360 Finance's process 
was fair and reasonable, Deputy President Lake said his "lack of insight or remorse was consistent throughout 
the proceedings". 

Noting he tried to compare his conduct with the general manager allegedly yelling and swearing at employees 
in a meeting, the deputy president said it revealed a "lack of understanding as to why his own conduct was 
inappropriate". 

"The underlying issue with the [broker's] conduct is the sexually explicit and public nature of posting the first 
meme to social media and the reasonably foreseeable consequences that action might have," he said. 

Deputy President Lake said even if the "sales environment is a workplace that typically tolerates a more 'robust' 
workplace culture", he found his conduct "still sufficiently serious and inappropriate so as to constitute a valid 
reason" to dismiss him. 

 

IMPORTANT DATES 

 BusVic Maintenance Conference and Trade Show –     

28 and 29 June 2021 
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  Australasian Bus & Coach Expo 2021                        

29 and 30 September 2021 

                            

         APTIA IR Breakfasts 

         Friday 25 June 2021, hosted by KHQ Lawyers, Melbourne. 

       Wednesday 15 September hosted by Kinnect, Health Specialists, Sydney. 

         

            BIC National Annual Conference (Including BIC and APTIA AGMs) 

          21 to 24 November 2021; Hotel Sofitel, Brisbane 

       

          APTIA contact 

                           
 

                        Email:  imacdonald@bic.asn.au  Mobile: 0427 206 326 

https://en.wikipedia.org/wiki/File:NCI_Visuals_Food_Meal_Breakfast.jpg
mailto:imacdonald@bic.asn.au

