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        MEMBERSHIP NEWS 

                

         Nikki Britt appointed to the Board of Employers Mutual Limited 

          

Nikki Britt, formerly Brouwers, Managing Director of Navigate Health, has been appointed a Director of EML, who are the 
sole workers compensation insurers in New South Wales. 

Nikki has been involved in the bus and coach industry for some time now, initially through her rehabilitation work with 
the Interact Group, and of recent times with her new business, Navigate Health and through her association with Kinnect 
Health Services.  

Nikki, along with her businesses has been a strategic partner to APTIA since its inception, with Nikki providing her expert 
assistance to many of APTIA’s members and through Nikki’s many presentations at our conferences and seminars. In 2016, 
Nikki lead APTIA’s submission to the Australian Human Rights Commission in its inquiry into employment discrimination 
against older Australians and Australians with a disability.  

Nikki Britt is a well-respected and passionate health professional and has spent more than three decades assisting people 
with an injury, illness, or disease to recover by returning them to work. A recognised industry thought leader, Nikki leads 
Navigate Health providing premium services that support the health benefits of work. 

 Nikki’s expertise is recognised through her  involvement in the inaugural Australasian Faculty of Occupational and 
Environmental Medicine (AFOEM), Health Benefits of Work (HBOW), Signatory Steering Group (SSG) and a former board 
membership of the National Employment Services Association (NESA). 

Nikki has also actively participated in numerous working parties and reference groups for the Department of Social 

Services (DSS formerly known as DEEWR) over the past two decades. 

 

       APTIA Out and About 
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APTIA has been attending meetings of ACCI’s tourism committee to press the case for the long-distance tourist coach 

industry, which has been decimated by the constant threat of lock downs in the States and Territories, as Covid-19 still 

runs rampant throughout Australia. ACCI has developed strong tourism recovery policies, which, at the moment, are being 

hindered by a slow vaccine roll out and different outbreaks across the Country as hotel quarantine fails to provide 

protection for the broader public from overseas returnees. 

Unfortunately, meetings are still more likely with Zoom or Teams being the preferred vehicle. Face to face meetings are 

still too risky although the second half of the year promises more face-to-face contact, provided the pandemic is somehow 

restrained by the various jurisdictions. 

BusNSW also convened their regular Employment and Training meeting and APTIA was able to provide a comprehensive 

update on the review of the Passenger Vehicle Transportation Award and the introduction of sexual discrimination laws 

into the senates. 

               

       INDUSTRY NEWS – What you need to know? 

         Annual Wage Review  

The Minimum wage determination has finally been handed down by President Ross in the FWC. 
 
Our Industry Awards: the PVTA, the 2 Manufacturing Awards and the Clerks Award will all increase by 2.5% from 1 July 
2021. 
 
The basic wage will increase to $772.60 a week or $20.33 an hour. 
 
I have aet out below the new rates and note: 
• The CPI has been revised upwards to 3.25% for the June quarter. 
• The wage price index is also revised upwards to 1.5% for the June quarter. 
• Unemployment is revised downwards 5.25 for the June quarter. 
• GDP is revised up to 9.25% to the June quarter. 

Note: The Superannuation Guarantee Charge will also increase by 0.5% from 1 July 2021. 
 
Other increases: 

From 1 July 2021 the application fee for dismissals, general protections and bullying at work applications made under 

sections 365, 372, 394, 773 and 789FC of the Fair Work Act 2009 will increase to $74.90. 

Also effective from 1 July, the high-income threshold in unfair dismissal cases will increase to $158,500 and the 

compensation limit will be $79,250 for dismissals occurring on or after 1 July 2021. 

Bargained wage rises in the private sector show little sign of pushing towards the "materially higher" benchmark set by 
the RBA, growing at 2.6% for the second quarter in a row, while public sector bargaining collapsed. 

The Attorney-General's Departments Trends in Federal Enterprise Bargaining Report for the March quarter, released this 
afternoon, shows that private sector bargains are yet to recover from the pandemic, remaining below the 2.9% growth in 
last year's March quarter, before the economy felt the effects of the virus. 

The 855 private sector agreements paid an average of 2.6% a year to 112,000 employees, over an unusually short average 
term of 2.3 years. 

 

 

https://www.ag.gov.au/system/files/2021-06/trends-in-federal-enterprise-bargaining-report-march-quarter-2021.pdf
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Wage Rate Increases   

 

 

AWARD CLASSIFICATION BASE RATE CASUAL RATE 

Passenger Vehicle 
Transportation Award 2020    

 Grade 1 $21.93 $27.41 

 Grade 2 $22.46 $28.08 

 Grade 3 $23.75 $29.69 

 Grade 4 $24.58 $30.73 

 Grade 5 $25.94 $32.43 

 Grade 6 $27.08 $33.85 

Clerks-Private Sector Award 
2020    

 Level 1-Year1 $21.62 $27.03 

 Level 1- Year 2 $22.69 $28.36 

 Level 1-Year 3 $23.39 $29.24 

 Level 2- Year 1 $23.67 $29.59 

 Level 2-Year 2 $24.11 
$30.14 
  

 Level 3 $25.00 $31.25 

 Level 4  $26.26 $32.83 

 Level 5 $27.32 $34.15 

Manufacturing and 
Associated Industries and 
Occupations Award 2020    

 C10 $23.67 $29.59 

Vehicle Repair Services and 
Retail Award 2020    

 R6 $23.67 $29.59 

    
ALLOWANCES      
 
Meal Allowance $13.86     
 
Vehicle Allowance 0.80 per km     
 
First Aid Allowance       

1.9% of the standard rate and 
paid as a weekly allowance $17.15            
 
Articulated bus allowance       
1.56% of the standard rate for 
each shift $14.08     
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Sex Discrimination and Fair Work (Respect at Work) Amendment Bill 2021 

The Government has now introduced the Sex Discrimination and Fair Work (Respect at Work) Amendment Bill into 
Parliament, which forms part of the Government’s response to the Sex Discrimination Commissioner’s Respect@Work 
report. 
 

The Bill was introduced into the Senate on Thursday 24 June and was immediately referred to the Senate Education and 
Employment Legislation Committee for inquiry and report by 6 August 2021. Submissions are due by 9 July 2021. 
 

It is anticipated that the Bill will then return to the Senate for debate in the August sitting weeks of Parliament. 
 

The Bill seeks to make changes to the Fair Work Act (FW Act), the Sex Discrimination Act (SD Act) and the Australian 
Human Rights Commission Act. 
 

The Bill seeks to make a number of positive changes to unfair dismissal laws, including by amending the FW Act to clarify 
that sexual harassment can be conduct amounting to a valid reason for dismissal in determining whether a dismissal was 
harsh, unjust, or unreasonable.  
 
While amendment regulations have not yet been introduced, the Government previously indicated that it would also seek 
to amend the definition of ‘serious misconduct’ in the FW Regulations to include sexual harassment. 
 

The legislation makes changes to the FWC's anti-bullying jurisdiction, allowing it to make an order to stop sexual 
harassment in the workplace. 

The Bill's explanatory memorandum says the provisions allowing the FWC to make anti-sexual-harassment orders gives 
workers who have suffered workplace sexual harassment access to a fast, low cost, informal mechanism to deal with 
complaints. 

"Just as is the case with the existing jurisdiction, orders are intended to prevent the risk of future harm. 

"The FWC must be satisfied that the harassment has occurred to make an order, and orders would not be available in 
cases where there is no risk of harassment occurring again, for example when the person who harassed the worker is no 
longer employed at the workplace." 

The memorandum says that s789FD of the Fair Work Act outlines when a worker is "bullied at work" and this will be 
amended to include sexual harassment, which will have the same definition as s28A of the Sex Discrimination Act. 

It says that sexual harassment that constitutes bullying behaviour is already covered by the existing Part 6-4B jurisdiction, 
but there will be modifications to how this part applies to sexual harassment. 

"In particular, the jurisdiction can be enlivened on one occasion or instance of sexual harassment; this is appropriate as 
sexual harassment is not always repeated or continuous." 

The legislation does not require the worker to "establish a risk to health and safety when an application to the FWC 
concerning sexual harassment is made, as sexual harassment is a known and accepted work health and safety risk." 

The memorandum says that orders can include any terms the FWC considers appropriate to prevent the worker from 
being bullied at work, sexually harassed at work, or both. 

"The existing jurisprudence, which will continue to be relevant in relation to the modified jurisdiction, provides that orders 
can apply to a broad range of persons, most obviously co-workers but also employers and visitors to the workplace where 
appropriate. 

"Sexual harassment and bullying are not necessarily mutually exclusive behaviours and can occur together. 

 

 

 

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1306
https://humanrights.gov.au/our-work/sex-discrimination/publications/respectwork-sexual-harassment-national-inquiry-report-2020?mc_cid=1065707e3c&mc_eid=%5bUNIQID%5d&_ga=2.195520622.336881203.1617789490-1968292290.1615784670
https://humanrights.gov.au/our-work/sex-discrimination/publications/respectwork-sexual-harassment-national-inquiry-report-2020?mc_cid=1065707e3c&mc_eid=%5bUNIQID%5d&_ga=2.195520622.336881203.1617789490-1968292290.1615784670
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/s1306_ems_15076b00-9dbf-4f04-8335-028d495567ce/upload_pdf/JC002832em.pdf;fileType=application%2Fpdf
http://www5.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s789fd.html
http://www5.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s28a.html
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"By allowing the FWC to consider both types of behaviour, the FWC will be able to make more effective orders to deal 
with the behaviours." 

The primary aim of such orders is to "protect workers from future harm, and orders are not made with the intention of 
punishing bad behaviour (while they may have a deterrent effect)". 

"Orders cannot include a requirement to pay a pecuniary amount." 

The memorandum says that a number of FWC decisions have considered the meaning of "at work" in the existing anti-
bullying jurisdiction and these principles will continue to be relevant to sexual harassment matters. 

It cites a five-member FWC full bench ruling in the 2014 Bowker v DP World Melbourne ruling (see Related Article), which 
said the concept of being "at work" includes both the performance of work (at any time or location) and when the worker 
is engaged in some other activity authorised or permitted by their employer. 

"A worker does not need to be performing actual work for the bullying or harassment to have a clear and temporal 
connection to work," the memorandum says. 

"Further, the FWC has reasoned that behaviour that occurs at work events, coffee breaks, and other activities that are 
closely connected to work are all within the jurisdiction" (Rizwan Nasir Sheikh v Civil Aviation Safety Authority - 
see Related Article). 

"Whether the requisite connection is present will in all cases depend on the particular facts and circumstances." 

The legislation will also amend s387 of the Fair Work Act to clarify that sexual harassment can be conduct amounting to 
a valid reason for dismissal in determining whether a dismissal was harsh, unjust or unreasonable. 

The memorandum argues the change is consistent with the existing operation of the FWC's unfair dismissal jurisdiction 
and does not limit employees' rights not to be unjustly deprived of work. 

It says the Commission will continue to exercise its existing discretion in considering whether a valid reason is established 
and whether a dismissal was harsh, unjust, or unreasonable in all the circumstances. 

"This includes consideration of whether the employee was notified of the reason for dismissal and given an opportunity 
to respond, as well as other matters." 

The Bill also amends the Fair Work Act to enable an employee to take paid compassionate leave if they, or their spouse 
or de facto partner, has a miscarriage. 

O'Neil said Respect@Work report laid out a comprehensive set of reforms that would ensure a safer workplace for women 
in Australia – but many of them have been completely ignored. 

"This government was dragged to action on this issue by Brittany Higgins making public her alleged rape. 

"Delayed action led to many women leavings work," she said. 

"This report's recommendations represent the bare minimum that the Federal Government should be doing to support 
women in the workplace," she said. 

"We know that only 17% of those sexually harassed at work report it, for reasons including fear of losing your job and 
backlash from the perpetrator." 

"There must be more preventative measures and the Federal Government must give the Sex Discrimination 
Commissioner greater powers to commence investigations into problematic workplaces – all of which was 
recommended by the report and ignored by the government." 

 
 
 
 
 
 
 

https://www.fwc.gov.au/documents/decisionssigned/html/2014fwcfb9227.htm
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=53031
https://www.fwc.gov.au/documents/decisionssigned/html/2016fwc7039.htm
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=55084
http://www5.austlii.edu.au/au/legis/cth/num_act/fwa2009114/s387.html
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Review of the Passenger Vehicle Transportation Award 2020 

The FWC is currently reviewing all Awards so that a final decision can be made by 27 September 2021 as to whether 
modern awards, including the PVTA need to be varied to bring them in  line with the recent legislation that defined ‘casual 
employment’ and created a new casual conversion provision into the NES. 

The FWC is reviewing five Awards which will form the basis of variations to other Awards and has expressed provisional 
views ahead of a hearing that casual definitions and conversion clauses in some awards clash with the Fair Work Act and 
National Employment Standards, and that it would be inappropriate to itemise loadings. 

FWC President Iain Ross has released a statement setting out the full bench's tentative views after considering 
submissions and replies in its review of casual terms in six awards, which will provide a template for remaining awards 
(see Related Article). 

It follows Fair Work Act amendments referring at s15A to a "casual employee" as one who accepts a job offer from an 
employer knowing there is no firm advance commitment to continuing work with an agreed pattern, and NES casual 
conversion arrangements in Part 2-2 Division 4A (see Related Articles here and here). 

The amendment says casual status is "assessed on the basis of the offer of employment and the acceptance of that offer, 
not on the basis of any subsequent conduct of either party". 

Echoing the sentiments of most employer and union submissions to the review, except for the SDA, Justice Ross, Vice 
Presidents Adam Hatcher and Joe Catanzariti, Deputy President Michael Easton and Commissioner Michelle Bissett say 
clauses describing casuals as workers "engaged as a casual" – such as those in the 
current retail, hospitality and manufacturing awards – are inconsistent with the new Fair Work Act definition. 

The bench says the "engaged as a casual" definition permits some who do not meet conditions in s15A(1)(a) to (c) to be 
"engaged as casual employees and paid a casual loading in lieu of NES leave entitlements". 

"For example, the 'engaged as a casual' type definition permits a person who has offered and accepted employment on 
the basis of a firm advance commitment to continuing and indefinite work according to an agreed pattern of work to be 
treated and paid as a casual employee," the bench says. 

"There is relevant uncertainty or difficulty because a person could be a casual employee under the award but not a casual 
under the Act, or vice versa." 

The bench says "paid by the hour" definitions are also inconsistent but "employment day-to-day" might not be, while 
a Pastoral Award clause requiring workers in some categories to be employed as casuals could mean those who don't 
meet the s15(a) definition are treated and paid as such in lieu of NES leave entitlements. 

The bench earlier this month noted "conflicting views" among employers and unions about whether awards should be 
varied to specify the entitlements casual loading compensates for – similar to explanations in the retail or pastoral awards. 

ABI, ACCI, AHA, AIS and the NRA argued that "specifying the relevant entitlements the casual loading is said to cover" 
would cure uncertainty, while the AIS said apportioning "specific proportions of loading to each entitlement may further 
assist a court in dealing with such situations under s545A". 

But the bench this week says no "relevant uncertainty or difficulty arises if an award does not specify which entitlements 
are compensated by the casual loading, provided that the award defines casual employment in a way consistent with 
s15A(1)". 

Further noting there is "no established or agreed formulation as to what proportion of the casual loading compensates" 
for each NES benefit, the bench says awards "do not need to be varied to include any such specification and it is not 
appropriate to do so". 

The bench says its provisional view is that casual conversion clauses in the manufacturing, hospitality, retail, and pastoral 
awards are "inconsistent" with the NES and should be replaced with a reference to the NES provisions. 

 

 

https://www.fwc.gov.au/documents/decisionssigned/html/2021fwcfb3555.htm
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=60171
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s15a.html
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s66b.html
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s66b.html
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59908
https://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=59961
https://awardviewer.fwo.gov.au/award/show/MA000004
https://awardviewer.fwo.gov.au/award/show/MA000009
https://awardviewer.fwo.gov.au/award/show/MA000010
https://awardviewer.fwo.gov.au/award/show/MA000035
https://awardviewer.fwo.gov.au/award/show/MA000035
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s545a.htmll
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It says the manufacturing award's clause is more beneficial than the NES right to casual conversion "to the extent that it 
allows a request for conversion to be made after only six months' casual employment" unless the period is extended. 

But it says the clause is less beneficial as it requires employers to give notice of the right to request conversion within a 
month of the worker becoming qualified to do so, instead of "before or as soon as practicable" after they start their 
employment, and the award provides a "one-off right, as distinct from the ongoing residual right in the Act". 

The award clause also gives employers a week longer to respond to a conversion request and "arguably provides for 
broader and less defined grounds" to refuse, the bench says. 

The hospitality award's casual conversion clause is also detrimental compared with the NES, in the bench's provisional 
view, as it provides "no requirement" to give a worker notice of the conversion right, no time limit to respond, no 
requirement to discuss a request before refusing it or give reasons, and reasonable refusal grounds need not be based on 
"facts that are known or reasonably foreseeable" at the time. 

Nor does the hospitality award require requests to be granted if a casual worker has not worked a year "in a particular 
establishment or in a particular classification stream", it says. 

The bench also considers a retail and pastoral award clause less beneficial as a regular pattern of hours must first be 
worked over a year instead of six months, and it does not say entitlements disputes can be pursued in the Federal Circuit 
Court small claims division. 

Justice Ross has invited parties planning to participate in a hearing on Thursday and Friday to focus oral submissions on 
any of the bench's provisional views. 

        

Vaccination News 

Westpac has introduced special paid leave for employees to get COVID-19 vaccinations after the FSU wrote to financial 
institutions seeking two days' paid leave for all staff to get shots, while the Commonwealth Bank says it will also allow 
time off for the purpose. 

In a letter to banks, insurance companies and financial services across Australia on Friday, FSU national secretary Julia 
Angrisano says workers in retail branches "continue to face exposure" to COVID-19, putting them, their families, 
customers, and community "at risk". 

Warning low vaccination rates at the start of winter risk another wave of the virus – with more lockdowns and "a 
significant cost to the economic recovery" – she says the "sustainable path" to economic normalcy is having a successfully 
vaccinated population. 

Angrisano is telling financial institutions they have an "important role to play in assisting staff to be vaccinated which 
starts with allowing staff time to receive the vaccination, and to manage any side effects from the vaccine". 

"The time it takes to receive the vaccine and the potential requirement to take sick leave to manage any side effects are 
a barrier to many people receiving the vaccine," she says. 

Urging the finance sector to therefore take a "leadership role" by providing two days' paid leave for all staff to access a 
vaccination, Angrisano says others are already paying leave for the purpose, including Woolworths, Bunnings, Kmart, 
Target and Catch. 

Westpac Group today became the first bank to announce it is introducing two half-days of special paid leave for employees 
to attend COVID-19 vaccination appointments. 

The Commonwealth Bank at time of publishing also responded to a query from Workplace Express confirming "all CBA 
people will have access to time-off during work hours so they can attend COVID-19 vaccination appointments". 

A Commonwealth Bank spokesperson said staff could also access sick leave if they experienced side effects afterwards. 
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Two half-days plus sick leave for symptoms: Westpac 

Westpac Group chief executive Peter King today said in a statement announcing the special leave that getting people 
vaccinated "is key to protecting our family and friends should further outbreaks occur, as well as opening up the economy 
and returning to a more normal way of life". 

"While vaccination is a personal decision and employees should seek personal medical advice, we want to do everything 
we can to encourage employees to roll up their sleeve and get the job," King says. 

"Westpac is supportive of running a corporate COVID-19 vaccination program, as we do for the flu jab, and will do so if it 
becomes available." 

A Westpac spokesperson told Workplace Express that employees can access medical leave if they feel unwell following 
their vaccinations. 

Angrisano says Westpac's decision is an "important win for our members and all Westpac staff" and the union now has 
an "expectation that all banks and finance sector organisations will soon follow". 

She says the new entitlement provides four hours of paid leave for each vaccination appointment, which will be recredited 
for employees who have already taken leave for the purpose. 

"With vaccinations becoming more accessible, we have a shared opportunity to take positive steps towards controlling 
this pandemic and it is in the interests of finance sector workers, employers and the community for staff to receive a 
vaccination as soon as possible." 

NAB spokesperson, chief executive Ross McEwan "has been very supportive of enabling colleagues to access vaccines". 

In a message to "all NAB colleagues" in late May, McEwan said he was "asking every people leader to speak to every 
colleague about what flexibility or support they may need to go and get the vaccine as soon as they're able and if they 
want to". 

"It is important we do not let schedules or workloads be a barrier to people being able to make appointments and get the 
vaccine," McEwan wrote at the time. 

"Please make use of the flexible working and leave policies we have in place. 

"This is what they're there for." 

In April McEwan told the House of Representatives Standing Committee on Economics a top priority was to "get behind 
the rollout of the COVID vaccine" and that he would be encouraging all his colleagues to be vaccinated and "will support 
them to do so". 

"Last week as I had my flu shot at work, I was considering how large employers like NAB could assist with the rollout of 
the vaccine," McEwan continued. 

"We would be happy to do so at the right time." 

NAB and other institutions are yet to indicate whether they will provide special paid vaccination leave. 

 

Gaol for industrial Manslaughter 

The director of a shed-building company has become the first person to be sentenced to serve a prison term under 
Western Australia's workplace safety and health laws. 

MT Sheds (WA) Pty Ltd director Mark Thomas Withers was sentenced in the Esperance Magistrates Court on Monday to 
two years and two months' jail following the 2020 death of a young worker and the serious injury of another. 

He is to serve eight months of the sentence immediately, with the remaining 18 months suspended for 12 months. 
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WorkSafe WA said the jail term of two years and two months is the longest term of imprisonment ever imposed for a 
work safety and health offence in Australia, while the eight-month immediate term is also the longest on record. 

MT Sheds and Withers pleaded guilty to a total of seven separate charges, including charges in relation to the death of 
Jake Williams and serious injuries to Fraser Pinchin in March last year. 

The charges included one of gross negligence against MT Sheds, for which the company was fined $550,000 

Withers pleaded guilty to a charge that the company's gross negligence offence occurred with his consent or was 
attributable to his neglect, and it was on that charge that he was sentenced to imprisonment. 

Other charges were that neither company director Withers nor the two employees held high risk work licences for work 
they were performing, and that MT Sheds allowed Jake Williams to do construction work when he did not hold a 
construction induction training certificate. 

MT Sheds was fined a total of $55,000 for breaches of the Occupational Safety and Health Regulations, while Withers was 
also fined $2250 for operating a crane without the correct licence. 

WorkSafe said yesterday that the fines are the highest imposed under the Occupational Safety and Health Act, following 
the McGowan Labor Government increasing penalties for breaches of workplace safety laws in 2018. 

A spokesperson said the government's further changes to the State's safety laws – which introduced an offence of 
industrial manslaughter – were due to come into force from January 1, 2022. 

WorkSafe said last year's fatal accident occurred as the two workers were installing roof sheets on a large machinery shed, 
they were building on a farm without safety control measures in place. 

A strong wind or willy-willy lifted a roof sheet from the pack of sheets they were working near, causing them both to fall 
from a significant height. 

"Jake Williams fell approximately nine metres from the apex of the roof, suffering fatal injuries, while Fraser Pinchin fell 
around seven metres from the roof's edge near the gutter line, suffering multiple fractures of the pelvis, hip, wrist and 
ribs." 

WorkSafe WA Commissioner Darren Kavanagh said that culpability for a work-related death did not get much worse than 
in this case. 

"Mr Withers completely failed in every sense to provide a safe workplace for his employees, and as a consequence a 
young man lost his life and a family lost a loved one," he said. 

"The State Government is committed to improving workplace safety laws, including ensuring that significant penalties are 
available to provide incentive to comply with these laws and ensure that community expectations are met. 

"Even so, there are no winners in situations like these." 

Williams was a father of three young children and a Gofundme page has been established to raise money for his family. 

A Brisbane company last year became Australia's first entity to be convicted of industrial manslaughter, while its directors 
were handed 10 month suspended jail terms for their role in a worker's death. 

The judge imposed a $3 million penalty out of a maximum $10 million on Brisbane Auto Recycling Pty Ltd for industrial 
manslaughter. 

Commenting on the Esperance case, law firm Kingston Reid said in an "Insights" note that high wind incidents were known 
in the industry, particularly in the Esperance region, and the company director was aware of the risks. 

"While safety is often considered a purely operational matter, this decision and outcome demonstrates that responsibility 
for safety exists at every level of an enterprise," said Kingston Reid partner Duncan Fletcher and Beth Robinson SC. 

"Employers and officers should be taking note of this decision and the attitude of the regulator in bringing a prosecution 
of this type against an individual, particularly in light of the impending Work Health and Safety Act 2020 (WHS Act) which  

 

 

https://au.gofundme.com/f/support-for-jake-williams-family?utm_campaign=p_cp_url&utm_medium=os&utm_source=customer%20%20%20%20%20%20%20%20%3Cbr%20/%3E
https://kingstonreid.com/insights-news/wa-director-jailed-for-workplace-fatality/%22
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places express obligations on officers in respect of safety and strengthens the framework for individual officer 
prosecutions." 

Under the WHS Act, industrial manslaughter can result in individuals being liable for a maximum fine of $5 million 
and/or up to 20 years with a maximum jail term of $10 million for corporations. 

 

Psychosocial Hazards  

Psychosocial Hazards: What You Need to Know 

Today’s workers deal with a number of external stressors that were virtually non-existent in previous generations. When 
pressures in the workplace combine with problems in an employee’s private life, threatening the employee’s ability to 
meet his or her needs, psychosocial hazards develop. The hazards may be manifest in a variety of ways, including physical, 
mental, and emotional issues, and they can spill over into the potential for physical harm. 

Recent acknowledgment of psychosocial hazards placed responsibility for the prevention and management of those 
conditions on the shoulders of employers. Through improved employee outreach programs, monitoring of employee 
health, and a commitment to reducing work-related stress, employers can eliminate many of the root causes of 
psychosocial hazards. 

Signs of Psychosocial Hazards 

In most cases, employees will voice concerns that indicate an increased risk of psychosocial hazards. Any one sign on its 
own is concerning, but when several appear together, employers must evaluate their practices and procedures. 

Conflict in the Workplace 
One of the first signs of stress is a heightened sense of conflict or a “short fuse”. Employees who were once easy going or 
non-combative who suddenly seem to have problems with every other employee are likely in the first stages of destructive 
psychosocial hazards. 

Physical Complaints 
Stress almost always manifests itself in physical pain or discomfort. Over time, employees at risk of psychosocial hazards 
will complain of fatigue or headaches. If an employee starts to complain of “burnout”, it is time for employers to take 
definitive action. 
Poor Productivity, Absenteeism or Presenteeism 
When workplace stressors begin to weigh heavily on an employee, that person’s motivation to continue working erodes 
quickly. Employees become increasing dissatisfied with their work, and soon their level of productivity drops to reflect 
the change in their mood. In extreme instances, employees will feel so unmotivated that they cease coming to work 
altogether. On the other hand, companies can deal with the issue of presenteeism. This is where a worker shows up to 
work but and illness, medical condition, or fatigue hinders their performance. 

Accident or Injury Prone 
Most workplace accidents are the result of employee errors, either by neglect of safety protocols or inattention. Stress at 
work or at home causes the employee’s mind to drift away from work, and the lack of concentration can and will lead to 
an increase in the number of accidents and injuries on the job. 
Failure to heed the initial warning signs will only lead to more serious complications in the future, especially if the 
behaviour leads to costly workers compensation claims. 

The Role of the Workplace 

Employers play a role in the development of psychosocial hazards through the working environment that that create for 
their employees. The International Labor Organization points to several areas of the workplace that have a direct impact 
on the presence and severity of psychosocial hazards. 

 

 

https://safetymanagement.eku.edu/blog/work-related-stress-on-employees-health/
https://safetymanagement.eku.edu/blog/five-ways-to-improve-office-safety/
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Work Culture 
The tone of the organization affects every person, from the highest executive to entry level employees. Psychosocial 
hazards often form when employees feel they have been treated less than fairly by the company. Employees believe their 
trust in the company has been misplaced, and that the company does not value loyalty to its employees in the same way 
that it demands loyalty from its staff. 

Leadership 
Strong leaders and a well-defined chain of command foster a positive workplace because employees are clear about their 
responsibilities and duties. A failure of leadership causes employees to develop psychosocial hazards as members of the 
staff come into conflict over who has the authority to make decisions. The lack of leadership also means that employers 
do not have eyes on the ground to monitor the early stages of psychosocial hazards, allowing minor issues to become 
major problems. 

Working Conditions 
Environmental factors play a significant role in workplace stress. Work areas that are poorly lit or ventilated appear 
dangerous to employees, causing them to feel anxious or stressed. Constant loud noises from machines and overly 
crowded workspaces further contribute to negative environmental factors. 

Labour Relations 
Finally, when employees feel undervalued or underappreciated, psychosocial hazards become a real threat. Perception 
from the staff is that they are not being treated with the proper level of respect, and the company only cares about them 
as a working commodity, not a human being. This negative attitude poisons all employee interactions with each other 
and with management, and soon dangerous psychosocial symptoms enter the workplace. 

What Can Be Done? 

To combat psychosocial hazards, employers must make a concerted effort to address the underlying issues, and not just 
the symptoms. A commitment to tackling workplace stressors can yield incredible returns, and it does not require a 
tremendous investment of money or resources from the company. 

The best way to tackle the underlying problems is to use a two-pronged approach. First, employers must foster a culture 
of communication between employees and their supervisors that allows open dialog about workplace stress and 
dissatisfaction. When employees feel their supervisors are listening and not judging, they are more inclined to talk about 
their issues instead of letting them fester. Second, employers must make changes to the organization that better 
distributes the workload and creates a calmer working environment. Overwork is a leading cause of stress in the 
workplace, so employers should spend time evaluating how tasks are distributed throughout the company, and the best 
way to allocate resources so one group of employees is not more burdened than every other group. 

It is vital that employers stay on top of the warning signs for psychosocial hazards and take steps to reduce the cause of 
work-related stress. By making employee care a priority, employers will receive greater productivity, lower turnover, and 
a happier workforce. 

        IMPORTANT DECISIONS 

         Compulsory Vaccinations supported in unfair dismissal case 

          Maria Corazon Glover v Ozcare [2021] FWC 2989 (26 May 2021) 

Employers operating in high-risk environments such as aged and childcare have been given further confidence that they 
can force workers to immunise after the FWC today upheld the sacking of a long-serving care assistant who refused a 
compulsory flu shot on allergy grounds. 

Jennifer Hunt's ruling comes within five weeks of two similar findings rejecting unfair dismissal cases. 

The Commission flagged its own growing confidence in its members' reasoning as FWC President, Justice Iain Ross, 
declined Commissioner Hunt's invitation to refer the most recent case to a full bench. 

 

 

https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2021fwc2989.pdf
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Left to consider herself whether Ozcare's direction was "lawful and reasonable having particular regard to [the care 
assistant's] care of vulnerable clients in their home", Commissioner Hunt ultimately found no reason to reach a different 
conclusion to her fellow members. 

After more than 10 years visiting Ozcare clients in their homes, the 64-year-old care assistant was in April last year directed 
to take a flu shot but declined, explaining that her parents had told her that she "could have died" after reacting to a shot 
when she was seven. 

Ozcare in response said annual inoculations were now an inherent requirement of the assistant's role, citing Queensland 
Chief Health Officer Dr Jeannette Young's since-revoked directions that workers could not enter residential aged care 
facilities unless they had an influenza vaccination. 

The Queensland public health directive specified that vaccination was required if "available", clarifying that it was "not 
available to the person with [a] medical contraindication to the influenza vaccine". 

Despite providing Ozcare with a medical certificate stating she could not be vaccinated "as she had anaphylaxis with 
Flushot in childhood" and she was not to attend work until after September when "flu infection time" passed, the care 
assistant was informed she would not be rostered or allowed to enter Ozcare's premises for an unspecified period. 

When her annual and long service leave ran out on October 4, Ozcare said that while it would be unable to offer shifts 
this did not constitute dismissal, as she would be on unpaid leave. 

Commissioner Hunt in January found otherwise to clear the way for the care assistant to pursue her unfair dismissal claim. 

Observing that the care assistant's evidence of her supposed allergy amounted to no more than informing her GP that 
she believed she suffered from the condition, Commissioner Hunt said her role "was not that of a widget maker in a widget 
factory where her status as an unvaccinated employee might not matter". 

"In that scenario, it might be lawful for a widget factory employer to mandate influenza vaccinations for widget makers 
where no such government directive had been made; however, it might not be or is not likely to be reasonable in all of 
the circumstances. 

"On any plain reading of the Aged Care Direction first issued and later superseded by many further Aged Care Directions 
until December 2020, it was a lawful requirement to be vaccinated against influenza to enter or remain on the premises 
of a residential aged care facility unless a vaccination was not available to the person. 

"It is further noted that the various Aged Care Directions provided such strict rules around only residential aged care 
facilities and did not apply to community care or in-home care. 

"[The care assistant] considers that it was not reasonable for Ozcare to introduce a policy which went above and beyond 
the Aged Care Direction, and which she could not meet due to the condition she understands that she has." 

The commissioner did not accept, however, that this meant that Ozcare's decision to introduce mandatory vaccination 
was unlawful. 

"Ozcare has not physically required any employees, including [the care assistant] to be vaccinated against their will." 

"It has not held an employee down against their will and inflicted a vaccination upon them. 

"Further, I do not consider its stated position requiring employees to be vaccinated or face termination is unlawful. 

"I note it does not breach any ground of discrimination. 

"Where Ozcare has mandated influenza vaccinations for client-facing employees, I consider it to be a lawful requirement 
for continued employment. 

"The consideration then turns to whether it was a reasonable requirement in all of the circumstances." 

Commissioner Hunt accepted evidence from Ozcare that its community-care employees could potentially become 
influenza "super-spreaders", noting that it would be a "comfort" to the employer if it could declare all its client-facing 
employee were vaccinated in the event of any litigation. 

 

 

https://www.ozcare.org.au/
https://www.health.qld.gov.au/system-governance/legislation/cho-public-health-directions-under-expanded-public-health-act-powers/revoked/aged-care-3
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The commissioner also agreed with Ozcare's argument that the reasonableness of its direction should be assessed "against 
the backdrop of managerial prerogative". 

"Ozcare has determined, and I accept, that this is a decision the business considered necessary to take to safeguard its 
clients and employees as far as it is practicable to do so." 

"Having regard to all of the evidence and submissions before the Commission, I find that Ozcare's decision to mandate 
influenza vaccinations for all of its client-facing employees, without allowing any exemption was lawful and reasonable. 

"I do not consider the reason for the dismissal was capricious, fanciful, spiteful or prejudiced. 

"I am satisfied there was a valid reason for the dismissal having regard to [the care assistant's] capacity and Ozcare's 
operational requirements." 

Also finding that the dismissal was not harsh, unjust, or unreasonable, Commissioner Hunt dismissed the case. 

 

         When can you apply for recusal of a FWC member? 

Amec Foster Wheeler Australia Pty Ltd v Communications, Electrical, Electronic, Energy, Information, 

Postal, Plumbing and Allied Services Union of Australia [2021] FWCFB 3191 (3 June 2021) 

A full bench has in throwing out a challenge to a recusal decision sought to dispel mounting confusion over when an FWC 
member who conciliates a matter should recuse themselves from hearing it. 

Amec Foster Wheeler Australia Pty Ltd sought to appeal Deputy President Melanie Binet's March refusal after conciliation 
to transfer a CEPU entry rights dispute to another member. 

Amec claimed she expressed a clear view in a conciliation conference that the union's claim was "entirely meritorious", 
and that the employer had "no reasonable basis to defend it". 

Its lawyers, Mills Oakley, also wrote to FWC President Iain Ross, asking him to exercise his powers under section s582(4)(d) 
of the Fair Work Act to allocate the application to a different member, but he declined. 

Deputy President Binet in her decision to continue on and hear the matter averted to "unusually high" workloads for WA-
based members following a COVID-19 case surge and concerns that reallocating it in the circumstances would "delay its 
hearing and determination". 

She also noted Amec sought her recusal because she conciliated the matter, not on grounds of apprehended bias, and 
nor did it identify any statement or conduct that might form the basis of this. 

Amec argued on appeal that Deputy President Binet failed to take into account or gave "manifestly inadequate" weight 
to public policy considerations articulated in 2019 and 2020 full bench decisions CFMMEU v Watpac Construction Pty 
Ltd and UFU v Gavin Wright. 

The bench in Watpac said there were "good reasons why it will often be inappropriate for a member of the Commission 
to arbitrate a matter where he or she has previously been involved in conciliation proceedings about the same matter". 

Amec further contended s589(1) and (3)(b) provided a right to request a transfer under public policy grounds and that it 
was unnecessary to seek it on grounds of apprehended bias or have a contested recusal hearing. 

Vice Presidents Adam Hatcher and Joe Catanzariti and Deputy President Tony Saunders granted permission to appeal 
Deputy President Binet's decision – despite it being interlocutory and procedural – to "dispel confusion which appears to 
have arisen in light of the full bench decisions in Watpac and UFU". 

"Those decisions appear to have been taken by some, including Amec, as establishing a basis separate from the rule 
against bias upon which an application may be made for a member who has conciliated a matter to recuse themselves," 
the bench said. 

"That is a fundamental misunderstanding." 

 

 

https://www.fwc.gov.au/documents/decisionssigned/html/2021fwcfb3191.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwcfb3191.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc866.htm
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s582.html
https://www.fwc.gov.au/documents/decisionssigned/html/2019fwcfb3855.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2019fwcfb3855.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2020fwcfb3315.htm
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s589.html
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The bench said Deputy President Binet took the proper course in listing Amec's recusal application for a hearing, given 
Amec's recusal application at this time "was to all appearances at least principally based on an alleged apprehension of 
bias". 

Once it filed written submissions changing the basis upon which it advanced its recusal application, the bench said it 
"sought to find its application entirely on the obiter dicta in Watpac and UFU and contended that it had a right to apply 
for the transfer of the matter under s589". 

But the bench said the obiter dicta in those cases did "not give rise to a right to have the Deputy President to recuse 
herself or a right to apply for this to occur" and nor did she have "authority under the FW Act to simply transfer a matter 
which had been allocated to her to another member absent any breach of the rule against bias". 

Finding it should not have gone to hearing but for reasons other those stated by the employer, the bench said the 
"'application' now articulated by Amec was fundamentally misconceived and should not have been entertained". 

It said "no criticism" could be levelled at Deputy President Binet, however, as the matter had been listed for hearing on 
the basis it was substantially based on an apprehension of bias, and the President had left it for her to decide based upon 
that understanding. 

The bench said s592, meanwhile, made it clear the "making of recommendations and the expression of opinions" at 
private conferences is "contemplated by the FW Act to be an entirely normal and regular feature of the performance of 
functions and the exercise of powers by the Commission". 

In this context, the bench said it was "all the more significant that, as the Deputy President observed in her reasons, the 
FW Act does not contain any provision preventing members from arbitrating a matter which they have conciliated upon 
an objection by a party, unlike previous federal industrial relation legislative regimes". 

Dismissing Amec's application, the bench also summarised the "correct principles", including that conducting conciliation 
conferences before arbitrating the matters is a "normal and regular feature of the Commission's jurisdiction". 

It said apart from recusal for breach of the bias rule, "single members do not have the capacity under the FW Act to decide 
to cease to deal with matters which have been allocated to them for determination" by the president or transfer such 
matters to another member. 

If a party which has participated in a conciliation conference considers there to be public policy reasons why a member 
who conducts the conference should not arbitrate the matter, the bench said they can convey this to the member's 
chambers. 

The bench said it would be "appropriate in this circumstance for the member to raise the matter with the President or 
presidential member who allocated the matter" in the first place, but any such request by a party "should not be treated 
as an 'application' made under the FW Act to be subject to a formal adjudicative process". 

"The allocating member may then decide to re-allocate the matter, or not, having regard to the circumstances of the 
case." 

The bench said it also agreed with the full benches in Watpac and UFU that "where, in a conciliation conference, a party 
has made without prejudice settlement proposals, has made concessions, or has communicated information about its 
case which it would not be prepared to disclose at a hearing, that may, absent any relevant countervailing factors, lead 
to the matter being re-allocated". 

It said countervailing considerations that might be considered by the allocating member could include whether the parties 
engaged in the conciliation process on the basis that the member would continue to sit on the matter; the extent to which 
all were present; whether the conference was recorded; the need to avoid "member-shopping"; any significant delay 
which might be caused; and the efficient use of the FWC's resources. 

 

 

 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s592.html
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IMPORTANT DATES 

         Australian Bus and Coach Industry – A Snapshot 

           Monday – 9 August 2021, Parliament House, Canberra 

 

          

  Australasian Bus & Coach Expo 2021 -   29 and 30    

                                                                             September 2021 

                            

         APTIA IR Breakfasts - Friday 6 August 2021, hosted by KHQ Lawyers,   

                                                  Melbourne. 

Wednesday 15 September hosted by Kinnect, Health Specialists, 

Sydney. 
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            BIC National Annual Conference (Including BIC and APTIA AGMs) 

                                                                                  21 to 24 November 2021; Hotel Sofitel, Brisbane 

       

          APTIA contact 

                           
 

                        Email:  imacdonald@bic.asn.au  Mobile: 0427 206 326 
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