
Ever y 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

IN THIS EDITION 

MEMBERSHIP NEWS 
• Working from home 

•  APTIA out and about 

INDUSTRY NEWS 
WHAT YOU NEED TO KNOW 

• What do lockdowns mean to the business? 
• Review of modern awards 

• Where are rates of pay headed? 

• Respect at Work Update 

IMPORTANT DECISIONS 
• Adverse action for termination for refusing unsafe work 

• When can you instruct a lawyer? 

• Large pay out to worker ‘mortified’ by poster 

IMPORTANT DATES 
• BIC National Annual conference 
 

 
 

  EVERYBODY OUT 

 

JULY 2021 

EDITION 
Everybody Out is an industry      

newsletter produced by the 

Australian Public Transport 

Industrial Association (APTIA), the 

industrial arm of the Bus Industry 

Confederation (BIC). The editor of 

this newsletter is Ian MacDonald, 

National IR Manager of the BIC. 

Enquiries relating to the contents of 

this newsletter can be directed to: 

E: imacdonald@bic.asn.au  

P: +61 427 206 326 

 

This work is copyright. Apart from any use as 
permitted under the Copyright Act 1968, no part 
may be reproduced by any process without prior 
written permission from the Bus 
Industry Confederation. Requests and enquiries 

concerning this work can be directed to 

enquiries@aptia.com.au. 

 Wayne Patch 

APTIA Chairman 

mailto:imacdonald@bic.asn.au


 

2 

 

        

        MEMBERSHIP NEWS 

       Working from Home  

          

We, in New South Wales and Victoria have had a tough time, as a result of the health directions to work from 
home and to avoid personal contact with even, one’s own family, let alone interact with fellow APTIA members. 
Other State have not been exempted, but it appears NSW and Victoria has seen the more extreme versions of 
lock down. 
 
It is important that APTIA continues to provide to members relevant industrial relations information that is 
ongoing. 
 
APTIA’s State Bus and Coach Association members are also working overtime to ensure that their members are 
kept up to date. Many have been forced to work from home and undertake most of the face-to-face contact 
through Zoom or Teams contact. Many of the traditional meetings or events have been postponed, such as the 
APTIA IR breakfasts, the Victorian Maintenance Conference and the Australasian Bus and Coach Expo in Sydney. 
Hopefully the BIC National Conference will proceed in Brisbane in late November. 
 
There has been, over the last two years, considerable industrial relations activity. 
 
There have been changes to the way we employ casuals; there have been  increased obligations placed upon 
employers when dealing with sexual harassment claims;  modern awards, including the Passenger Vehicle 
Transportation Award 2020, are, once again, facing more variations from reviews by the Fair Work Commission, 
caused by the change in laws relating to casual employment and a review of family and domestic violence.  
 
The Fair Work Act may also change again following the Sex Discrimination and Fair Work (Respect at Work) 
Amendment Bill 2020 and the need to re-introduce more flexible work as the lock downs continue and more 
pressure is placed upon passenger transport services. 
 
APTIA has fielded many of your questions that arise from the pandemic and the various Award and Legislative 
changes. These include: 
 

• Can I force my workforce, where appropriate, to work from home? 

• When can a I stand down drivers? 

• Can I enforce a no jab, no work regime?  

• Am I required to undertake a more comprehensive risk assessment of my workplace to ensure the safety 
of my drivers? 

• What changes are needed to my letters of employment and agreements to cover the casual definition? 
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•  When am  I supposed to offer my casual drivers full time work? 

• Do my current bullying and harassment policies cover the changes to sexual harassment laws? 
 
In our industry drivers and most operational staff work onsite. However, most of our State Association staff and 
administration staff of members are working from home. 
 
LET’S HAVE A BIT OF FUN 
 
I want to invite APTIA members to send to me photos of their home offices. It doesn’t matter if they are good, 
bad, or ugly. I invite you to share with us your current work environment. My home office is included in this 
month’s edition. 
 
Please share your home office with me and I will put you on display in ‘Everybody Out’ next month. There will 
be a prize for the best (most funky) and worst (least functional) home office.  
 
The prize will be lunch or dinner with APTIA at a place of its choosing. 
 
Good luck. 

 

        

       APTIA Out and About 

        

During the month of July, APTIA attended a number of ACCI Video Conference sessions, including: 

• ACCI video conference with Dr Jim Chalmers, MP, Shadow Treasurer 

• Webinar with Piper Alderman, solicitors on Sexual Harassment Laws 

• ACCI video conference with Hon Ed Husic, MP, Shadow Minister for Industry, and Innovation 

• ACCI video conference with Hon john Barilaro, MP, Deputy Premier NSW   

APTIA was able to ask the following question to Hon Ed Husic MP in the conference. 

“How will a future Labour Government prioritise economic recovery and will a future Labour Government 

recognise the need to maintain a local bus and coach manufacturing base?” 

The shadow minister for Industry and Innovation spoke of his knowledge of the local bus and coach 

manufacturing industry and the need to ensure that it remains viable. The shadow minister indicated his home 

is near the Denning factory, now Custom Denning factory near his home.  
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       INDUSTRY NEWS – What you need to know? 

       What do lock downs mean to the business? 

As a member of the Australian Human Resources Institute APTIA gets access to the best advice, which is passed 
onto its members. At all times APTIA recommends that members seek their own independent legal advice 
before they act on the issues raised in this article. APTIA recognises the AHRI for this article. 

 1. Can I ask employees to come into the workplace? 

If you’re in Sydney the advice is simple: don’t force employees back to the office or you could face a $10,000 
fine. The penalties were brought into effect last week. 

“For Greater Sydney, employers must require their employees to work from home, unless it is not reasonably 
practicable to do so.” 

“There must be fundamental impediments or barriers to an employee effectively performing the duties of their 
role from home [to justify them coming into the workspace]. It can’t be an employer’s preference.” 

For those in regional NSW, the premier, Gladys Berejiklian, still urges employers to let staff work from home 
where reasonable. 

All NSW employees must wear a face mask at their place of work regardless of whether  it’s indoors or outdoors. 

In Victoria, the state government has released a comprehensive list of authorised workers who can attend the 
physical workplace, including allied health professionals and emergency service workers. Organisations that 
aren’t authorised to open their physical workspace must close and allow employees to work from home if 
possible.  All Victorian employees must wear a facemask in the workplace unless they are the only person in a 
room. 

South Australia also has a list of essential workers and workplaces. Employees who are not on that list must 
work from home if possible. All South Australian residents must wear a mask when leaving the house.  

Queensland currently does not have restrictions on where people can work, but employees must wear a mask 
unless they are isolated from others.  

Western Australia and the Northern Territory do not have restrictions or face mask rules. Tasmania also does 
not have widespread restrictions except for airport staff who must wear a face mask. 

2. How can we stand down employees?  

When there’s no work available for employees, you can stand them down which means they’re not paid but 
they are essentially still employed. 

Under the Fair Work Act, employees can be stood down if they cannot be usefully employed due to 
circumstances including: 

https://au.finance.yahoo.com/news/covid-nsw-employer-10000-013451104.html#:~:text=Bosses%20who%20force%20their%20employees,of%20the%20deadly%20Delta%20variant.
https://7news.com.au/lifestyle/health-wellbeing/bosses-across-nsw-told-to-let-employees-work-from-home-as-health-order-extends-to-the-regions-c-3456851
https://www.nsw.gov.au/covid-19/rules/face-mask-rules
https://www.coronavirus.vic.gov.au/authorised-provider-and-authorised-worker-list
https://www.coronavirus.vic.gov.au/face-masks-work
https://www.covid-19.sa.gov.au/restrictions-and-responsibilities/activities-and-gatherings/current-activity-restrictions#workers
https://www.theguardian.com/australia-news/2021/jul/12/wa-nt-covid-19-lockdown-perth-peel-darwin-restrictions-western-australia-northern-territory-palmerston-litchfield-coronavirus-rules-update-south-sa-adelaide
https://www.coronavirus.tas.gov.au/families-community/current-restrictions
https://www.fwc.gov.au/industrial-action-benchbook/payments-relating-industrial-action/standing-down-employees
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• Industrial action (unless it is engaged by the employer) 
• A breakdown of machinery or equipment that the employer cannot reasonably be held responsible for.  
• A stoppage of work for any cause for which the employer cannot reasonably be held responsible. Some 

employers in NSW, VIC and SA might be in this position at the moment. 

3. Can I direct employees to use their leave? 

If an organisation cannot function due to lockdown and would like to avoid standing down employees, there 
are some instances where an employer could direct an employee to use their annual or long service leave.   

The following advice pertains to employees under awards. For employees under an enterprise agreement, an 
employer should double check what powers they have as per the agreement. 

Prior to COVID-19, it was considered reasonable for an employer to direct employees to use annual leave over 
Christmas shutdown periods. 

Directing employees to use long service leave (LSL) is a bit tricker. LSL is regulated by the states so employers 
should check the rules that apply to them. Here is a good resource to do that. 

Western Australia does not allow employers to force employees to take LSL. Employers in Tasmania also cannot 
direct employees to use their LSL, unless WorkSafe Tasmania sanctions it. 

4. What award flexibilities are available to employers? 

Last year’s Schedule X award variations introduced pandemic leave and changes to how employees can take 
annual leave. These variations have expired for most awards, including the Passenger Vehicle Transport 
Industrial Association, but a number of awards are still impacted.  

Employees under those awards are entitled to two weeks of unpaid ‘pandemic leave’. They can also take double 
the amount of annual leave at half pay with permission from their employer.  

Note: A number of industry bodies have already reached out to the prime minister to consider reintroducing 
other powers awarded to employers last year. These were called ‘job keeper’ and, according to the 
FWC website, they allowed employers to direct staff to: 

• Not work on a day or days on which the employee would usually work. 
• Work for a lesser period than the period in which the employee would ordinarily work.  
• Work a reduced number of hours (compared with the employee’s ordinary hours of work). This 

included reducing the employee’s working hours to nil. 

5. Am I liable if an employee catches COVID-19 at work? 

Finally, considering how contagious the Delta variant of COVID-19 is, the chance of catching the virus at work is 
much higher than before.  

If an employee catches COVID-19 while at work, then their employer could be on the hook for a compensation. 

https://www.hrmonline.com.au/employment-law/when-can-you-direct-an-employee-to-take-their-leave/
https://www.aigroup.com.au/resourcecentre/hr/QA-HR/employee-taking-long-service-leave-prior-to-retirement/
https://www.hrmonline.com.au/covid-19/fwc-schedule-x-extensions-and-award-changes-you-should-know-about/
https://coronavirus.fairwork.gov.au/coronavirus-and-australian-workplace-laws/changes-to-workplace-laws-during-coronavirus/unpaid-pandemic-leave-and-annual-leave-changes-in-awards/list-of-awards-where-unpaid-pandemic-leave-schedule-x-no-longer-applies
https://www.workplaceexpress.com.au/nl06_news_selected.php?act=2&nav=11&selkey=60284&utm_source=daily+email&utm_medium=email&utm_campaign=subscriber+email&utm_content=article+headline&utm_term=Bring%20back%20IR%20flexibilities%20ASAP%2C%20urge%20employers
https://www.fwc.gov.au/jobkeeper-benchbook/jobkeeper-enabling-stand-down-directions-employers-currently-entitled-jobkeeper
https://theconversation.com/why-is-delta-such-a-worry-its-more-infectious-probably-causes-more-severe-disease-and-challenges-our-vaccines-163579
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It is extremely important employers are following the relevant COVID-19 safety guidelines required for their 
workplace. Not only to keep employees safe, but also to protect the organisation from prosecution under WHS 
legislation if an employee does catch the virus. 

“If an employer faces WHS prosecution, proving that they took all the necessary safety measures to mitigate 
the risk of an employee catching COVID-19 would become fundamental to the defence.” 

Ultimately, employers should be making sure they are staying up to date with this rapidly changing situation.  

Review of the modern awards 

A five-member FWC full bench led by President Iain Ross has largely confirmed its provisional views on casual 
terms in modern awards. 

After considering the casual provisions in the six "stage one" awards they chose as vehicles for the case, Justice 
Ross, Vice Presidents Adam Hatcher and Joe Catanzariti, Deputy President Michael Easton and Commissioner 
Michelle Bissett ruled on the changes necessary to comply with the Omnibus Bill's changes to regulation of 
casual work the Fair Work Act. 

The Act's new s15A defines a "casual employee" as one who accepts a job offer from an employer knowing 
there is no firm advance commitment to continuing work with an agreed pattern, and NES casual 
conversion arrangements in Part 2-2 Division 4A.  

The amendment says casual status is "assessed on the basis of the offer of employment and the acceptance of 
that offer, not on the basis of any subsequent conduct of either party". 

The bench: 

• held to its view that the "engaged as a casual" definition is inconsistent with new the new Fair Work Act 
definition. 

• maintained its view that "paid by the hour definitions are also inconsistent with s15A; and 

• backed its tentative view that "residual category" definitions, such as those in the retail and pastoral 

awards, might not be "directly inconsistent", but such definitions "should give rise to relevant interaction 
difficulties or uncertainty because of differently expressed casual’s definitions in s15A and in the awards". 

It accepted the ACTU's position that casual terms are not 'inconsistent with' the revised Act "merely because 
they differ from the newly enacted provisions". 

The bench also held to the view that replacing existing definitions in awards with the definition in s15A or 
referring to s15A would make the award consistent with the amended Act. 

It said it would follow that course with the retail, hospitality, manufacturing, teachers, and pastoral awards and 
that the variations would take effect form September 27. 

The bench also confirmed its tentative view that award terms that require employers to tell employees on 
engagement the basis on which employed are inconsistent with s15A, but "on further reflection" shifted from 
its provisional view that rather than removing terms such as that in the manufacturing award, which require 
the employer to inform workers of their likely hours, it should vary them. 

It indicated that such variations would have "little utility" and it would be better to delete the terms. 
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The bench also endorsed its provisional view that it should not vary awards to specify the entitlements for which 
casual loading compensates. 

It further held to its provisional view that the model award casual conversion clause is less beneficial than the 
NES casual conversion entitlements. 

It stuck by its provisional view that it should remove the model clause from awards and replace it with a 
reference to the NES provisions. 

It also adhered to one of the approaches it took in its provisional views on the casual conversion clauses in the 
manufacturing award, saying it would remove them and replace them with references to the NES casual 
conversion entitlements. 

It took a similar approach with the conversion clause in the hospitality award. 

The bench will now issue draft determinations to vary the six test case awards to reflect the ruling and this will 
provide the template for changes to the remaining 150 modern awards, including the Passenger Vehicle 
Transportation Award 2020, in "stage two". 

The review of the awards must be finalised by the statutory deadline of September 27. 

 

Where are wage rates headed? 

Stagnation appears to be the only way to describe what increases in wage rate will look like over the next few 

years. In the face of prediction made by the Governor of the Reserve Bank there has been an interesting rise in 

the consumer price index which is approaching 4%, but underlying inflation remains low 

Consumer price inflation has reached almost 4% annually, after a 0.8% rise in the June quarter, according to 
ABS data released today, but underlying inflation remains at trend levels of recent years. 

A temporary inflation rise is built into forecasts, with Treasury indicating in May's Federal Budget that it 
expected a spike to 3.5% last financial year, before it drops to 1.75% in the current financial year. 

The Bureau said much of the rise in the CPI in the quarter had been due to rising fuel prices, "with prices 
surpassing pre-pandemic levels".  

Trimmed mean inflation increased by 1.6% annually (up from 1.1% in the March quarter) and 0.5% over three 
months, while the weighted median lifted by 1.7% (up from 1.3%) and 0.5%. 

RBA Governor Philip Lowe has sought to underline that the RBA does not have a wage growth target, while he 
says that "labour market dynamics" will have to shift substantially if there is to be a swift acceleration in pay 
rises beyond 3% a year. 

The bank has recently indicated that it won't raise interest rates until inflation is sustainably within its 2% to 3% 
target. 

 

Respect at Work Regulations and Update 

The Fair Work Amendment (Respect at Work) Regulations 2021 have now come into force. The Regulations 
follow the Sex Discrimination and Fair Work (Respect at Work) Amendment Bill  which is yet to be considered 
by Parliament. 
 
Currently the Parliament is awaiting a report from the Senate Education and Employment Committee which is 
reviewing the draft Bill. 

https://www.legislation.gov.au/Details/F2021L00972
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The Senate Committee is due to report its position by 6 August 2021. No doubt the Bill will then be considered 
by the Parliament at its next sitting days. 
  
The key amendment for employers to be aware of is the addition of sexual harassment to the list of conduct 
falling within the definition of ‘serious misconduct’ in the Fair Work Regulations. Sexual harassment will have 
same meaning as it does in section 28A of the Sex Discrimination Act 1984. 
  
This amendment took effect on 10 July 2021. 
  
This regulation will give effect to recommendation 31 of the Respect@Work: National Inquiry into Sexual 
Harassment in the Workplace. The Report observed that the intention of recommendation 31 was to provide 
clarification to assist in ensuring that sexual harassment is understood as conduct that is potentially serious 
enough to be inconsistent with the continuation of the employment and warrant summary dismissal. 
  
Employers should note that this will not mean that sexual harassment always constitutes serious misconduct, 
as it will likely depend on the seriousness of the conduct as is the case for other conduct already expressly 
outlined as serious misconduct in the regulations (e.g., theft, intoxication). This means that if challenged, the 
validity of the grounds for termination without notice will be independently assessed by the Fair Work 
Commission. 
  
The Amendment Regulations make a number of other non-substantive amendments to the Fair Work 
Regulations, e.g., amending headings and providing for the FWC’s usual processes concerning fee waivers to 
apply to applications for stop sexual harassment orders. These will take effect in the event of the Sex 
Discrimination and Fair Work (Respect at Work) Amendment Bill passing. 
 
The FWC has asked the Morrison Government, in its submission to the Senate Committee, reviewing the Bill, to 
delay its proposed new capacity to make anti-sexual-harassment orders to give it time to prepare for a flood of 
applications, in an echo of a call it made eight years ago before the introduction of the anti-bullying regime. 

The tribunal says it needs the delay so it can: 

• consult with experts and advisory groups on processes for case-managing applications for anti-sexual-

harassment orders (including providing for confidentiality arrangements. 

• engage with industry and employee representatives, frequent users of the Commission and others. 

• establish support services for applicants, which might range from "triage and referral to external 
services such as sexual harassment support, counselling and mental health services”. 

• change the Commission’s forms and procedural rules. 

• train Commission Members, conciliators and case management workers who will deal with sexual 
harassment cases, particularly on the nature, drivers, and effects of sexual harassment and on "trauma-
informed practice”. 

• develop "tailored information" for applicants, respondents, Commission staff and members, including 

website material, template correspondence, guides and a benchbook. 

 

       

 

 

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1306
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1306
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         IMPORTANT DECISIONS 

        Large payout to worker ‘mortified’ by poster 

Vitality Works Australia Pty Ltd v Yelda (No 2) [2021] NSWCA 147 (19 July 2021) 

A consultancy found jointly liable with Sydney Water for sexual harassment of a female employee when they 
displayed a suggestive safety poster has failed in an appeal court bid to have its responsibility reduced because, 
it claimed, its role had been limited to design and it had no connection to her workplace. 

The NSW Court of Appeal upheld a NCAT Appeal Panel ruling that found that corporate wellbeing consultancy 
Vitality Works and the water utility had sexually harassed the Sydney Water liaison officer when they exhibited 
her image in a "Feel great - lubricate!' OHS campaign. 

The tribunal ordered that she receive $200,000 in damages, including aggravated damages, from Vitality Works 
and Sydney Water. 

While the liaison officer allowed the subsidiary of church-owned health food company Sanitarium to take her 
photograph to promote a Sydney Water OHS campaign, SpineSafe, in 2015, she said that when she saw it 
displayed on a poster beneath the "Feel great - lubricate!" slogan outside workplace men's toilets and a 
lunchroom at the Ryde depot, she "nearly collapsed". 

The liaison officer, raised in a conservative Chaldean Catholic household, told the tribunal that she started work 
for Sydney Water in 2004, but had not returned to the role since early 2016. 

She resigned in December last year. 

The appeal panel found "that the design, publication, display and distribution of the poster was done by Vitality 
Works with the approval of Sydney Water by Sydney Water approving the layout and the design and then 
authorising Vitality Works to display the poster under its contract with it". 

Justices Bell and Payne "concluded that the clear words of the statute and the subject matter, scope and 
purpose of the Anti-Discrimination Act make it clear that the subjective intention of Vitality Works to engage 
(or not engage) in 'other unwelcome conduct of a sexual nature' is not an element of sexual harassment" 

"As to the words of s22A of the Anti-Discrimination Act, they are clear and sufficient to encompass the present 
conduct. 

"The phrase 'other unwelcome conduct of a sexual nature' is not a term of art but, rather, an ordinary English 
expression in common usage. 

"It is a term of broad import that should not be narrowly construed. 

"The breadth of the conduct amounting to 'other unwelcome conduct of a sexual nature' should not be read 
down or confined by reference to limits or restrictions which do not appear in the statute." 

Justices Bell and Payne said the construction advanced by Vitality Works involves "an impermissible narrowing 
of the statutory language". 

"It seeks to substitute for the statutory language of 'other unwelcome conduct of a sexual nature' the words 
'other unwelcome conduct of a sexually explicit nature'. 

"There is no doubt that sexually explicit content, for example 'revenge pornography' or 'up skirted' images, is 
correctly understood to be 'other unwelcome conduct of a sexual nature'. 

"But the category of other conduct which is sexual in nature and prohibited by the Anti-Discrimination Act is far 
broader than that. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2021/147.html
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"It includes conduct such as the present which can properly be described as holding up [the liaison officer] to 
sexual ridicule amongst her colleagues." 

Justice Lucy McCallum supported Justice Bell and Payne's joint judgment, but added her own "remarks" on 
Vitality Works' challenge to the correctness of the test to determine whether the conduct was "of a sexual 
nature". 

She said one of Vitality Works' contentions was that "the depiction in [the context of a work safety message in 
a male-dominated workplace] of a woman feeling great because she lubricates could not amount to sexual 
harassment because its sexualised message was not 'explicit'". 

"The sexualisation of women in the workplace often isn’t," Justice McCallum said. 

"Innuendo, insinuation, implication, overtone, undertone, horseplay, a hint, a wink or a nod; these are all 
devices capable of being deployed to sexualise conduct in ways that may be unwelcome. 

The power of implication is well understood in the field of defamation," she continued. 

"In the nature of things, sexual implication is perhaps the most powerful of all. 

"The suggestion that conduct cannot amount to sexual harassment unless it is sexually explicit overlooks the 
infinite subtlety of human interaction and the historical forces that have shaped the subordinate place of 
women in the workplace for centuries. 

"The scope of the term “conduct of a sexual nature” in s22A of the Anti-Discrimination Act is properly construed 
with an understanding of those matters," Justice McCallum concluded. 

The court ordered Vitality Works to pay the liaison officer's costs in the appeal proceedings. 

 

         Adverse action for termination for refusing unsafe work 

McNamara v Era Pacific Pty Ltd [2021] FCCA 1689 (23 July 2021) 

A scaffolding company and its director that sacked a worker for refusing to perform unsafe work, before offering 
to reinstate him on a probationary period with a warning, must pay more than $25,000 in compensation and 
penalties for unlawful adverse action. 

Federal Circuit Court Judge Amanda Tonkin found the sole director of Era Pacific Pty Ltd (trading as Pacific 
Scaffolding) dismissed the full-time crane truck driver on the spot in June because he exercised his right to 
refuse to deliver a 10-metre steel beam to a client. 

The driver said he held concerns about the safety of the job based on the last time he performed the two-and-
a-half-hour task with the help of his supervisor, and the fact he now had no one to help him as his supervisor 
had taken leave. 

As the client's Brisbane home had a steep, sloping driveway at a sharp angle to the road and there were no 
other workers to help, he said there was a danger the crane might hit overhead power lines or that the beam 
could slide off and hit a car or a pedestrian. 

When he refused on safety grounds, the driver claimed Pacific Scaffolding's sole director yelled and screamed, 
telling him: "You're a truck driver and it's your job. I don't give a …….". 

The director allegedly also refused the driver's request to come and help, apparently stating "you're the effing 
truck driver it's not my effing job to do that" and that he would dismiss him if he failed to perform the task. 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCCA/2021/1689.html
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The driver – who worked for the company for seven years including the last two as a permanent employee – 
said he told the director that as a single father of three children, he could not afford to lose his job. 

But the director dismissed him with immediate effect, allegedly telling him: "If you can't do the ………….job …… 
off". 

The company later offered him his job back on the condition he accepted a formal warning and agreed to a six-
month probation period. 

The driver declined as he was concerned the director might dismiss him while on probation. 

The director denied refusing to help the driver and rejected any suggestion the task was unsafe, given he 
"obviously overcame" any difficulties previously with the help of his supervisor. 

Judge Tonkin accepted, however, that the director refused to help and took unlawful action by dismissing the 
driver for exercising a "workplace right to refuse to perform work he considered on reasonable grounds would 
expose him to a serious health or safety risk".  

She noted the director's contention that the driver "did not prove to him" that the task was unsafe based on 
the fact he did it once before without incident. 

The judge said the director "simply dismissed [the driver's] complaint that the task he was directed to do was 
unsafe without investigating his concerns" and decided he "had simply chosen not to perform the task 'he was 
paid to do'". 

Finding the director therefore directly and knowingly concerned in the company's s340 contravention, she said 
their actions led to the driver being unemployed for 18 weeks before he secured a casual job. 

The company also failed to pay out his entitlement to four weeks' notice. 

Judge Tonkin said the driver missed out on almost $16,000 in income and superannuation and suffered hurt, 
humiliation, stress and "some reputational damage in being sacked", while his new casual job lacks permanency 
and paid leave entitlements. 

Nor did she not accept Pacific Scaffolding mitigated the driver's loss by offering to re-employ him, given the 
warning and probationary conditions meant he had been offered terms "far less favourable" than his previous 
entitlements as permanent employee in a secure full-time job. 

Judge Tonkin awarded compensation of almost $19,500, including $5000 for hurt, distress and humiliation, plus 
interest and superannuation. 

She also ordered Pacific Scaffolding to pay the driver a $6600 penalty for its serious and deliberate "but not pre-
planned" contravention, while the director must pay $1320 after failing to express any contrition or remorse. 

 

         When can you instruct a lawyer? 

Toby Artery v G Case & H Case T/A Gavin Case Marine Services [2021] FWC 4130 (14 July 2021) 

A FWC presidential member has questioned the hoops the tribunal jumps through in deciding whether to grant 
legal representation, suggesting it is in "danger" of attaching too much importance to a matter's complexity. 

Before concluding that a regional boat repair shop's lawyer should over a self-represented applicant's 
objections be permitted to appear in a "not particularly complex" matter, Deputy President Michael Easton 
traversed numerous decisions made under s596 of the Fair Work Act to find the issue an enduringly thorny one. 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FWC/2021/4130.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s596.html
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"The seemingly simple phrase in s596 'it would enable the matter to be dealt with more efficiently, taking into 
account the complexity of the matter' has ironically proved complex to apply," observed the deputy president. 

"There is an abundance of decisions that properly recognise, as a general proposition, that allowing a party to 
appear by way of a legal representative will enable matters to be dealt with more efficiently. 

"Similarly, there is an abundance of decisions that properly recognise that the 'normal' or default position under 
the statute is that parties appear for themselves unless permission is granted under s596(2). 

"In my view there is a danger that the Commission can attach more importance to 'the complexity of the matter' 
than the statute permits. 

"The only test the Commission must apply under s596(2)(a) is whether granting permission 'would enable the 
matter to be dealt with more efficiently'. 

"In applying this test, the Commission must take into account the complexity of the matter, but it does not have 
to find that the matter is actually complex, nor does it have to find that a matter is more complex than other 
matters." 

In the present case where the worker had first to clear the jurisdictional hurdle of having filed his claim three 
days' late after his April dismissal, former employer Gavin Case Marine Services conceded that it was not a 
complex one, said the deputy president. 

"[GCMS's] tacit concession is properly made." 

"The facts relied upon by the parties in relation to the extension of time are not extensive and perhaps not even 
in contest. 

"The primary facts focus upon [the worker's] explanation for his delay rather than any conduct of [GCMS]. 

"[The worker's] application was filed three days late and he faces a 'high hurdle' to obtain an extension of time. 

"The principles in this regard are well settled." 

In that context, said Deputy President Easton, "the way in which the Commission must take into account the 
complexity of the matter is to address whether the complexity (or lack thereof) supports a finding that that the 
matter can be dealt with more efficiently or not". 

"It is also possible that in some instances the complexity of the matter is a neutral consideration for the primary 
question." 

While the worker's relatively straightforward application for an extension pointed against finding the matter 
would be dealt with more efficiently if he allowed the employer to be represented by a lawyer, the deputy 
president found it nonetheless warranted. 

"The materials filed on behalf of [GCMS] have been prepared in an ordered fashion, are focused only on the 
issues at hand and provide material assistance for the Commission's task." 

"The risk cited by Justice [Geoffrey] Flick in Warrell v Walton that the 'informal procedure will be burdened by 
unnecessary formality' has not [yet] materialised in these proceedings." 

 

 

 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2013/291.html


 

13 

 

 

IMPORTANT DATES 

                        

          BIC National Annual Conference (Including BIC and APTIA AGMs) 

                                                                                  21 to 24 November 2021; Hotel Sofitel, Brisbane 

 

       

          APTIA contact 

                           
 

                        Email:  imacdonald@bic.asn.au  Mobile: 0427 206 326 

mailto:imacdonald@bic.asn.au

